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Re: Vhethe ® Railroad Commis-
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descrlbed operat » undep
Article 9l1la;-Vernou's Anno-

at{fb::'il Staetytes’
We havs carefully conpide you roquest‘:}/i£ril 10,
\ hY
d l) 1)
“We, the undersigned \Railrsad Commissionersa
of Texas, do hereby present to you the following

factual altuation Yoquest for your legal opin-

W\
G;:btﬁ; and some

"The Gre
eight othepr C Ol engaged in the
eaterprice of ‘procuring lajor, mostly Mexican, in
Texas snd are thransport | laborers, direct-

ly or ectly, ghvays of Texes, in

intepétate ecomnerce, t¢ the itates of Colorado,

¥ickiger,\ Jddlena, Eh{gﬁ, ¢ntane, and possibly
N ’

he per#qus carrying these labdborers are do-
part at/ least, by motor vehiocle; and
whether or not we have the author-
ity and Jurisdidtion o stop thess motor vehicle
movementis . whith a&re baeing carried on by persons
holding no Ruthority from this Commission to uas
the highways of Texas in intersatate commerce for
the transportation of persons for hire under the
Motor Bus law of Texas.

"With more particularity, the facts are now
given to you as follows:

d NGO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GEMERAL OR FIRST ASSISTANT
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"The Gephart BEmployment Agency, of San Antonio,
Texas, is a licensed immigrant labor agent with
the Labor Board of the State of Texas and 1s pre-~
sently operating under Certificate No. 16 issued
to it by the otate Labor Board. Gephart has ap-
proximately 30 agents or employes, working in the
Counties of Dallas, Dimmit, Hidalgo, Maveriock,
Nueces, Val Verde, Webb, Zavalla, El Paso, and la
Selle, engaged in the solicitation of immigrant
labor for the QGreat VWestern Sugar Company of Denver,
Colorado. Rach of said agents are paid a salary
for their work by the Gephart Employment Agency.

®"A particular sgent of the Gephart Employ~
ment Agency vwill, for examples, contsct & number
of Nexican laborers in Mercedes; and, 1f the Mexi-
ocan laborers are agroeeable to go to the sugar beet
fields in one of the g:evlously named atatea, said
agent will give said laborers the right to go by
their owva private vehicle to San Antonio, or the
Gephart Employment agency vill pay the transports-
tion cost of transporting sald laborers over a
duly suthorized passenger carrler from Mercedes
to San Antonlo,.

if

"In the event the laborer does not move over
a duly suthorized ocarrier from Mercedes to San
Antonio, you are to sasume that he moves by & pri-
vate vehicle and that there is no compensation or
for hire element involved,--the vehicle in each
such instance belonging to somse one of the labor-
ors making the trip.

"When said laborers have reached the Gephart
Employment Agency in San Antonio they are classi-
fied as to the polints and locallitles 1in wvhich they
desire to engage in the sugar bset work,

"Thereafter, Gephart Employment Agency will
permit the head of & family, who is the owner of &
passenger vehicle or moior truck of which he la then
and there the lawful owner &nd the holder of the
certificate of title to sald vehicle, to transport
himself and the wmoembers of his family from 3an An-
tonio, Texas to some one point in onse of the above
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named states., The owner of the vehisle, as well
as the members of his family, will, upon reach-
ing their destination, all go to vork in one of
the sugar beet flelds in sald loocality;and, for
the purposea of thias opinion, they wvi i not re-
turn to the State of Texas. For sush transporta-
tion the Gephart Fxployaent Agency peys the owner
of the vehicle $10.00 for easch member of his
family over the age of 14 years that wvas trans-

- ported in said vehigle,--vhich said amount is
claimed to be for ths expense of the trip. In
each instance only one trip is mado by & parti-
cular omer of the vehicle and lw only transports
himself and the members of the family of which
he is the head.

"For the work done by these persons after
reaching their destination they are paid so mush
per acre over & given definite periocd of time at
the end of vhich they are paid a bonus; and, there-

. after, they are free to go vhere they like.

"First

"Gephart Labor Agency, the trade name for
Jone Gephart, having no authority from this Com-
mission of any kind, you are requested to give us
your opintion &s to vhether or not this Commission
can stop him either by injunotion or by criminal
prosecution.

*Segond

“Great Western 3ugar Company, & foreign ocor-
poration, having no authority from this Gommisasion
of any kind to transport passeangers for hire, does
this Commission have the jurisdiotion to proceed
against 1t or its agents either by eriminal prosecu-
tion or by injunctive proceedings?

"Third

“The head of the family, having no authaority
of sny kind from this Commission to transport pas-
sengers for hire, does this Commission have Jjuris-
dioction to proceed against him elither by criminal
prosesution or by injunctive proceedings?
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*1f, and in the event, your answver to one
or more of the above qnaltionn is in the affirma-
tive, then please submit to us a formal complaint
or indictment charging sald person with & viola-
tion of Article Glla, Vernon's Annotated Civil
Statutes, vhich said indictment or complaint would
in your opinion, withstand a legal test before the
courts of this atate.

“In addition to the activities of the Gephart
Exployment Agency, there is als¢ loecated at 3an
Antonio, Texas, & labor agensy owned and operated
by 3. P. Acosta and operated under the trade name
of Acosta labor Agency. This partiocular agency is
likevise engaged in the business of soliciting
and procuring immigrant laborers, mostly Mexican,
for ths sugar fields located in the previously
mentioned states,

"The plan of gperation of the Acosta labor
Agency is somevhat different from that of the QGep-

hart Esployment Agenoy.

"The Acosta labor Agency has some 300 agents
employed in different counties within the Btate of
Texas vho are engaged in the bdusiness of solicit~
ing and procuring immigrant laborers for the sugar
beet companies located in the above named states.
These agents do not receive & specified salary for
their services but are paid on the basis of the
nusber of laborers which they grocura and deliver,--
the per capita rate being §$1.00 per head, $2.00
per head, or $2.50 per head, depending on the dis-
tance from the point of procurement to S8an Antonic.
Unlike the Gephart Exployment Agency, the procure-
nent agents for Acosta, &t the several points of
procuremsnt, inform persons prooured by them at
points of procurement just t their destination
is to be; and these laborers knov where they are
going before they over leave home.

"When a particular agent contacts andlzroeure-
a given number of laborers in any one locality, he
vill transport said laborers in his own car to San
Antonio, Texas)} and, for such services, he vill re-
ceive $1.00, $2.00, or $2.50, depending upon the dis-
tance actually traveled to 3an Antonio; and he will
make only one trip.
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SAfter the laborers reach San Antonio tm{
are classified and examined and are subsequently
transported to sows point in one of the sbove aamed
States in the folloving manner;

“The Acosts Labor Agency will take the vehi-
¢le owned by one mexber of the group to be trans-
ported,--and of which vehiocle said man is then and
there the legal owner,-- and will pay to said
laborer owning said vehicls $10.00 for each membder
of the family of vhich he is the head moving on
said vehicle, vhich said smount is designated as
travel expenses. If, in addition to the members
of the driver's Mir, there are other ladborers
moving in the same vehlicle, they move free.

"In order that our statement may be perfectly
clear to you, ve give you the following example:

"In the event a tiocular laborer is the owner
of & vehicle and is also the head of a family of
seven, the Acostsa labor Agency will pay to said
owner and laborer $80.00 as expense for transperta-
tion; and, at the sane time, if theore are four ad-
ditional inbourl to move in the same vehisle, no
ﬁlonnco will be made for said four additional

borers.

"In connection with the foregoing, in some
instances the agent who sarries the laborers, for
instance, from Pearsall to 3an Antonio will go on
through to the particular fields in the foreign
state and vill remain there &s a worker. In other
instances he will go back to Pearsall vith hisg car
but he does not make ancther trip in that car from
Pearsall to San Antonlo with another group. In
instances vhere he goes back to Fearssll after hav-
ing made one trip, he then busies himself congregat-
ing enother family owning & car, In this latter
kind of & case he requires that the family go to
3an Antonio in their own car without oempensation;
but he, the sagent, in that instance gets the $1.00,
or $2.00, or $2.50 per hesad, or divides such ch::ge
with the member of the family whe owns the car
vho carried the people to San Antonio.
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"None of the persons inveolved in this enter-
prise have any authority from this Commission to
carry passengers for hive,

"You are asked the folloving questions on the
latter facts:

"rirst

"Does this Commission have the jurisdiction
to proceed against Acosta ladbor Agensy either by
eriminal proceedings or by injunetive proceedings?

"Second

*Does this Commission have the jurisdiction
to proceed against the eight sugar compsnies for
vhose benefit these activities are carried on, or
against their agents, by ¢riminal proceedings or
by injunotive proceedings?

"Third

"Does this Commission have the jurisdietion,
sither by criminal proceedings or by injunctive
proceedings, to proocesd againat these some three
hundred proourement agents?

"We make the same request vith respect to a
complaint or bill of indiotment in the event you
should ansver any of the foregoing questions in the
affirmative vhich we made above with respest to

Gephart.

"In connection with all of the above and fore-
30133; ve most respectfully call youwr attention to
the definition of & motor bus sompany as the same
is found in Bection 1 (o) and Section 2 of Artiecle
91la, Vernon's Amnotated Civil Statutes, and to the
case of Hoffman vs State, 20 3. W, (84) 1057, de-
:;g;d by the Court of Criminal Appeals, Gotober 16,

"This Commission is being vigorously pressed
vith this matter both by those vho claim we have
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Jurisdiction and those vho claim we have no juris-
diction; and you are urgently requested to give us
your opinion as urgently as possible.”

We construe your questions to relate, of course, only
to your authority in the premises ynder Article 91lla, Vernon's
Annotated Civil Statutes, the motor bus law of Texas.

The following facts exist 1in each situation you have
described:

(1) Each motor vehicle makes but one trans-
portation trip;

(2) The motor vehicle is privately owned by
the driver in each instance;

(3) The passengers in the first case desorib-
ed are members of the owners family only; in the
sscond case, members of the famlly, and, if others,
transportation is without charge as to them;

(%) Xo passenger in any moltor vahicle pays
compensation to any one;

(5) W¥When transportation is by any method ex-
cept by a particular vehicle driven by its owner,
such transpor ation is by a duly authorized passen-
ger carrier.

We must decide if these operations constitute motor bus
company operations within the purview of subsection (c) of sec~
tion 1 of Article 91la, V., A, C. 3,, vherefore such operations
may not be engaged in, under seotion 2 of Artlicle 9lla, except
in accordance with the provisions of Article Slla.

A motor bus company was originally defined (Acts, 40th
legisleture, 1927, Chapter 270, page 399, section 1) as follows:

The term 'Motor Bus Company' when used in
this Act means every corporation or person &as
herein defined, their lessees, trustees, receiv-
ers, or truastees appointed by any court vhatso-

ever, owning, controlling, operating or managing
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any motor propelled pasaenior vehicle, not ususl-

_ly operated on or over rails, and engaged regular-
ly in the busineas of trananorf%%ﬁ %gruonn as
or ¢ nsation or over the pub-

S88NZ6TS Err
E; EIEEwaEn between Ints within the State o
heyr

Yexas, whe operat over fixed 1 utes or
othervise. . . TEE'Tﬁiphauil ours )

Section 2 of this original act provided:

“All motor bus companies, as defined herein,
are heredby declared to be ‘common carriers! and
subject to regulation by the 3tate of Texas, and
shall not operate any motor propelled passenger
vehicle for the regular transportation of persons
&3 passengers lor compensation or hire over any
public highway in this State except in nocord-
ance with the provisions of this Act., . . .
(Emphasis ours

The definition vas amended by the 4lst Legislature

(Acts ¥1st Legislature, 1929, Chapter 78, pege 196, lat C.3.)
to read as follovs:

from
aed.

"The term ‘Motor Bus Company!' when used in
this Act means every corporation or persons as
herein defined, their lessees, trustees, receiv-
ers, or trustees appointed by any court whatso-

ever, owning, controlling, operating or managing
any motor propelled passenger vehicle not usually

operated on or over rails, and egggged in the
business of transporting persons I'or compensa-

tIon or hire over the public highways within the
State of Texas, whether operating over fixed routes

or fixed schedules, or othervwise; . . ." (Emphasis
ours)

It 1s observed that the word "regularly" vas omitted
the definition and the vords "or fixed schedules" were add-
Section 2 of the original act, containing the words "“for

the regular transportation of persons,” was left unchanged.

The case of Hoffman v. State, 20 3, W. (24) 1057, by

the Court of Criminal Appeals of Texas, arocse under the original
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Act. Upon the question of a single transportation of passengers,
the court sald:

"This lav is not violated by an agent of
such company, wvho hires a service car one time to
transport over a publlc highway of this state pas-
sengers who had been brought to our state line up-
on & vehicle operated outside the atate by sald
company. This is vhat appears from the statement
of facts to have been done by appellant. %¥his
seems to be all that he is shown by proof to have
dons. Unleas under the facts the vehicle in Ques-
tion was operated on the public highways of this
state regularly for the transportation of such
pssaengers without a permit, its operator would
not violate the law. . . ."

The case of Commercial Credit Company v. Grosecloss,
66 8. W. (24) 709, (vrit dismissed), arose subsequent to the
amendatory act, As pertinent here, the case involved a fact
situation vhere one Morrison was driving an automcbile, belong-
ing to Commercial Credit Company, from lLos Angeles, Caiifornia,
to Dallas, Texas. At El Paso he agreed to tranaport Groseclosse
to Big Spring, Texas, for the sum of $%.00. In deciding that
neither Morrison nor Commercial Credit Company vere sngaged in
the business of transporting persons for c¢ompensation or hire
upon the highways of thias State, the court clted the Hoffman
case, suprs, with approval, saying:

"Morrison was simply engaged in the taak of
driving a passenger c¢ar to Dallas to be there de-
livered to appellant, under a contrast so to do.
Neither Korrison nor appellant vioclated sither of
the lsws mentioned (the motor carrier law and the
motor bus law) in undertaking to transport plain-
t1ff for hire from El Paso to Big Spring. Hoffman
v. State, (Tex. Crim. App.) 20 3. W. (24) 105T."

It is obvicua that the court in the latter case did
not regard the elimination from the definltion of the word
"segular,” by the 1929 amendment, as changing the rule of the
Hoffman case regarding a singles transportation of passengers
transaction.
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It is observed that the 1927 definition contains the
language “"whether opersting over fixed routes or otherwise,"
vhereas the 1929 definition reads "whether operating over fixz-
ed routes or fixed schedules, or otherwise."” The legislative
purpose is menifest, 1t was that the absence of fixed schedules
should not remove an operator from the motor bus company defini-
tion, and explains the elimination of the word “regular" simul-
taneously with the addition of the vords "fixed schedules.”

The failure of the 4lst lsgislature in 1229 to amend
seotion 2 of the 1927 act containing the language "for the rel-
ular transportation of persons" evinces & legislative inten
That the elimination of the word "regularly" in the motor bus
company definition was not intended to completely remove the
requirement of some regularity or continuity in the carrying
of passengers for hire.

It is clear, moreover, that the language “engaged in
the business of," contained in the present motor bus o
definition, denotes something in addition to one isolated and
incidental transaction, In Webster's New Internaticnal Diction-
ary the word "business" is defined as follows:

*That which busies or engages time, attention
or labor, as a principle serious coneern or interest.
Specifically: a. constant employment; regular oc-
cupation; work., . . b, any particular occcupation
or employment habitually engaged in, especislly, for
livlihood or gain. . . ."

It is unnecessary for us to expiore the full meaning
intended by the phrase "engaged in the business of." Buffice it
to say that in our opinion it does net embrace or include a
single incidental and isolated transaction vhere persons are
transported as under each of the situations desoribed in your
letter.,

It would seem, furthermore, that the additional ele-
ment of “compensation or hire® is not present under the describ-
ed facts.

Each of your queatlions is accordingly answered in the
negative,

Yours very truly

Aﬂa}gjxxx GENERAL.OF TEXAS
' By Y- (S5 A as
: S ey ¢  Zollié C. 8Steakley / = -

- CO., L
. Agsistant | ‘g“”fi
A"-EY” e



