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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD C. MANX .
ATTOUNEY SENERAL

Honoradle J, P. Gibbs, Commizasioner
Casualty Insurance Commission
Board of Insurance Commissioners
Austin, Texaa

Desr Sirs Opinion No. 0-4593
Re: In the ovont thet a4 mutual in-
surance SQENL . reoiprocal
or inter nsnr-- change 1s-

sues polld .
contingent 11ab provisions

4 would the holders of

0 nicl be liable for as-
seugmefil or for a ocontingent ade
4itqnal \premium?

ur letter of May 15, oon-
formal parts, is here set

120rmity with the provisions

vised Civil Statutes of

Texhs, has Qre ribod the following conditions

sh may be \printed into s mutuel polioy econtraet

proyi the t%n{ meets the requirements set
clet

= PARTICIPATION CLAUSE WITHOUT CON-
T LIABILITY Ko Contingent Liadilit)y:
Ko polieyholder in this company inours any
11ab111t¥ other than the Deposit Premium or
Premium Peid; the company having toonnnlatod.
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and now having intaoct, & free surplus equal
to the Capital Stock required of a domestie
stook insurance ocompany transacting the same.
kind of insurance. This is in acoordance
with the company's By-lLaws and the provi-
sions of the Mutual Insurance Aot passed by
the 41st Legislature, 1929, First Called Ses-
sion, Page 90, Chapter 4O, Section 10.

"fMutual Pertioipation: The insured is, by
virtue of this poliey, & member of the come
pany, subject to the By-Laws, reference to
whish is had, snd shell be entitied to such
unabsorbed Deposit Premium or Dividend as
may be declared by the Board of Directors
or Executive Committes, subjeet, however,
t0 approval by the Board of Insurance Com~
missioners of the State of Texas hefore de-

ing paid.!

*This department has also prescrided the following
language to be used by s reciprooal exchange when
the ¢ligidility requirements are met:

*INO CONTINGENT LIABILITY: Ko polioyhoM er
in this Exohange ineurs any liabllity other
than the deposit premium or premium paidj

the exohange having scoumulated and now hav-
ing intaoct a free surplus in the amount de-
fined by Article 5026 as amended by Chapter

8, Pege 417, Acts 46tk Legislature, 1939,
Regular Session, This 1s in acoordance with
the exchanges Articles of Agreement and the
provisions of the referred to Artiele {5026).¢

'wb'arc receiving numerous inguiries in conneotion
with these provisions., We, therefore, respeoctfully
request your opinion on the following questioa:

"In the event that & mutuel insurance company

or a reeiprooal or inter-insurance exchenge is-
sues policies containing the appropriate fore-
going non-eontingent liadility provisions pre-
soribed by the department and before the expira~
tion of policies thus issued, the mutual insarance
eonpany or the reciprocsl exchange decomes in-

solvent, would the polieyholders be liedle for
assessment or for a contingent additional premium?”

_-—
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The aot referred to in the seoond paragraph of
your letter as "Mutual Insurance Aet passed by the Llst Le-
gislature, 1929, First Called Session, page 90, chapter 40,
Sestion 10", is Article 4860a~10, Vernon's Annotated Civil
Statutes, whioch Article 1s as follows:

"The poliecies shall provide for a premium
or premium deposit paysble in cash, and except
as herein provided for s oontingent premjium at
least equal to the premium or premium deposit.
Such a mutual company may issue & policy without
a contingent premium while, but only while, it
has & surplus equel to the ocapital required of
a domestic stock insurance oompany transaocting
the same kinds of insurance, but any suoh compeny
may issue a policy providing thet the holder of
any sueh polioy shall be liadle for no greater
amount than the premium or premium deposit ex-
pressed in the poliey, If at any time the admit-
ted assets are less than the unearned premium re-
serve, other liedilities and the required surplus,
the eompany shall immediately eollest upon poli-
olea with a contingent premium s suffisient pro-
portionate part theresof to restore such assets,
provided no member sheall de lieble for any part
of sueh ocontingent premium in excess of the amount
demanded within one year after the termination of
the poliey. The Board may, by written order, di-
reot that proceelings to restore such assets be
deferred during the time rixed in such order.®

- The fifth @ reagreph of your lestter refers to Arti.
ele 5026, Vernon's Annotated Civil Statutes eas amended, The
portion of such Article applicadle to this question, follows:

", « « BSueh power of attorney or other aue
thority exesuted by the subsoribders at any such
exchange shall provide that such subsoriders shall
be 1iable, in addition to the premium or premium
deposit speoified in the poliey eontract, to s
contingent liadility equal in amount $o one addi-

4ionel annual prexium or premium deposit. Suech
subseribers at such exshange may provide by sgree-
ment that the premium or premium deposit speciried
in the poliey contraet on all forms of insurance
except 1ife shall constitute their entire lisdil-
ity through the sxchange while, but only while,
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the free surplus of the resiproocal exchange is
equal to Two Hundred Thousand Dollars ($200,000);
provided that if suoh exshange does not or is
not applying to sxchange workmen's compensation,
employers' liabdility, or econtreotes providing in-
demnity against legal 1liadility to third peraocns,
except auteomobile pudblic liability and property
damage which is not subjeot to the regulations

of the Interstate Commerce Commission, the Rail-
road Commission of Texas, or other similar bodies
in the various States, such exshange may provide
by agreement that the premium or premium deposit
speoified in the policy eontract shell constitute
the subsoribder's entire liability through the ex-
change while, dut only while, it maintains a free
surplus of not less than Fifty Thousand Dollars
{$50,000) if only one kind of insurance is ex-
changed, with an additional Ten Thousand Dollars
(th.OOé) of free surplus for each additional
kind of insurance sxchanged {(inoluding sutomo-
bile publio liability and property demage whieh
is not subjeot to the regulations of the Inter-
state Commeroce Commission, the Raillroad Oommis-
sion of Texas, or other similer bodies in the
various States), dut not more then One Hundred
Thousand Dollars ($100,000) surplus shall be re-
quired; provided, however, that any domestio re-
oiproocal organized prior to the effeotive date

of this Aot which has been and is exchenging con-
traots without contingent liability and whieh
dces not have the minimum surplus required by
this Seotion to exchange suok eontracts, may eon-
tinue to exchange contracte without ocontingent
1iability until December 31, 1943, provided that

*(a) On Decexmber 31, 1939, Deocember 31,
1940, Desember 31, 1941, and Decembder 31, 1942,
it shell have increased its surplus by rosgoctivo
smounts of twenty-five (25) per ocentum of the 4if-
ferenae between the surplus existing on December
31, 1938, and the surplus herein required of a
reciproeal before it is permitted to exchenge son-
treots without oontingent liability; and

(b} At no time during eaoch calendar year
of the period above referred to shall the surplus
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be less than thirty (30) per eentum of the pre-
miums written during each such year} ané

*{e) All other provisions of this Aot shall
be oomplied with: and

*(d) IXf such reciproesl fails to inerease
its surplus in sccordence with this subsection,
such reoiprocal shall de subjeot $0 the minimum
surplus as above~-mentioned, or discontinue ex-
changing policies without ocontingent lisadility.

L L
* & 9

The brief accompanying your letter alludes to the
District Court oase of Wright Morrow, Receliver, va, Trinity
Portland Cement Co., ot al, No. 51.837 on the docket of the
126th District Court of Travis County, Texas., The juldgment
by the Court in this case was entered May 1, 1933, and is of
record in the oivil minutes of sasid Court in Volume 50, page
l. This easme contained an issue involving a statutory pro-
vision similar to those sontained in the adove %aotod statute,
said provision being Section l6a of Artiele 8308 of the Work-
men's Compsnsation Law, Acts of 1917 as smended by the 42nd
Leglsleature in 1939 which 1s as follows:

“Seo. 16a. Whensver the Assooiation shall
have accumulated, at the end of any calendsar year,
en admitted surplus in exoess of ineurred losses,
expenses and unearned prexiums or other liablli-
ties amounting to the sum of Two Hundred Thousand
Dollars {$200,000.00) or more, the liability of
its members to assessment under Artiecle 8308, Seo-
tion 15, shall be suspended, anéd it shall be au-
thorizci to issue policles not sudjesot to assess-
ment, Xt shall be the duty of the Board of Insur-
anoe Cormissioners to determine promptly after the
f£iling of the annual Statement of the Assoelation,
whether or not such an amount of surplus exlsts
and if it finds that 1t does, it shall so state in
a certificate. Such certificate shall remain in
full force and effeet for one (1) year or until
such time asm a later resport to or examination by

the Department of Insurance shsll show the surplus
to bes less than Two Hundred Thousend ($200,000.00)

Dollars, whersupon the Board of Insurance Commis-
sioners shall o-nool and revoke such certificate
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and require the Assosiation to issue policies sud-
Jest to assessment under Article 8308, Seotion 15,
as they were prior to the time when such surplus
of Two Hundred Thousané ($200,000,00) Dollars or
nore was first accumulated."

Purporting to aot in accordance with this statutory
provision, the Lumdermen's Reciprocal Assoolation of Houston,
Texas, in 1929 and egain ih 1930 attached an endorsement to
contracts issued during such year providing for suspension of
liebility to assezament, substantislly as followst

"By virtue of the sacocumulastion by the Asso-
oistion at the end of the year immediately pre-
oceding the year of issue of this contract of m
admitted surplus in excess of lnourred losses,
expenges and uneerned premiams amounting to more
than $200,000,00 in ecoordance with Seetion 16A
of part 3 and Sestion 2 of part 4 of Chapter 179,
Aots of 1913, State of Texas, end/or any smend-
ments thereol, and by virtue of authorisy of the
Insurence Department of the State of Texas, %he
home office state of this Assoolation, the liabdil-
ity to essessment of the subseriber hamed in this
contraoct is suapended during the surrent calendar
year and for such further periold as the Assoolis-
tion shall oontinue to maintein unimpaired suoch
surplus of more tham $200,000,00,

"Nothing herein ocontained shall be held to
waive, vary, alter or extend any of the terms and
oconditlions of this contraot except &8s stated above,

*Attached to and forming & part of sontract

No. o issued by the subscribers at Lumber-

men's Neolproeal Associstion, of Eouston, Texas,

to = ’ dat.:a at Houston, Texes, this
y .

~ The Lumbermen‘'s Recsiprooal Asscciation decame in-
solvent, the Court's determination of the deginaning of in-
solveney being July 1, 1929, end the receiver was azpointcd
July 31, 1930, V¥hersupon, iho regceiver brought sult in ceuse
No. 51,867 meationed above against the polieyholder members
of the sssocistion for judgment levying sssesaments against
such members to make up the defioit in the association’s
funds {n order that the dedts and olaims sgainst it might
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bs paid, Some of the defendants plesded the above gunoted
endorsement as a defense againet recovery of such assessment,
It was found by the Court after hearing the pleesdinga, evi-
dence, and arguments, thet such endorsement was no bar to
recovery of assesspents by the receiver in that particular
oase, as stated in your drief, The Court 414 not oconstrue
the statute or pass upon the effect the endorsement may have
had if it had been validly attached to the polioy at a time
when the representations recited in suoch endorsement would
have reflected the true facts as to the amount of surplus,
but besed its findings thet the endorsement was of no force
and effect upon evidence that such endorsement was founded
upon false end fraudulent representetions maede by the company,
. the surplue claitned therein being, in fact, non-existent,

L This fipding, even if we disregard the faot that a
District Court judge nt alone, {there having been no appeal
taken fram this trisl) is without force as a precedent and
is pot binding on any other oourt, renders this case, and
other ocases arising out of this case, sugch gs Southern Orha-
mental Irom YWorks vs. Morrow, 101 S, W, (24). 336 and Morrow
vs, Vdughn Bassett Furniture Company, Inec., Bup. Ct, of Ap.
of Virginia, 4 S, ¥W. (24) 399, this last mentioned case be-
ing one of the cases cited in your brief (both of these cases
having held in effect thet the question of the vel 1dity of
the endorsement was res edjudicata in the triesl ocourt) of
little or no help in construing the law on your question,
becesuse it leaves unanswered the gquestion a3 to what the ef.
teot of the endorsement would have been had the purported
ocomplience with the statute been reguler and without fraud,

Your question as we conoceive it may be stated as
follows: If a mutusl insuranos company or a reociprooal or
inter-insuranos exchange iasues polisies providing for non-
assessuent or no pontinfont 11iadbility, at a time when suoh
company, reciproeal or inter~insurange exchenge has in truth
and in fect the free surplus required to meet the provisions
of the statutes, would the holders of suoh policies be liadle

_for assessment or for contingent additionel premiums in the
event the company; reciprocel or exchange beccmes insolvent
“during the life of suoh polioles? T

. We deex it fundamental thet provisions of an insur-
anoe contreact in oonflidt with statutorI iroviaiona applying
to such contract are invalid and must yleld to the provisions
of the statute, In this oonnection your attention is directed
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t0 the rollowing authority:

“Stipulations in a contraot of insurance in
- oeonflict with, or rogugnant to, statutory provi.
sions, whioh are applicadle to and form a part of
the oontract, must yield to ths atatute, and are
invalid, sines sontraots ocannot change existing
statutory laws.® - Americen National Insurance Com~
pany vs, Tador, 230 S. W, 3973 Queen Insurance
Company vs, Jefferson Ice Company, 64 Tex. 578.

Since the wording of Article 4860a-10 dealing with
nutual insurenoce sompanies is sudbstantially different from
Article 5026 desling with reciproecals end inter-insursncs
oxzi;ngca. such Artiocles will be treated separately in this
op on.s

Thers are three possible construotions of Artiocle
4860a=10 as far as same applies to the contingent liadbility
of polioyholders, The firat of these e¢onstructions would
have the statute mesn that when the surplus resches the re-
quired emount set forth in the statute, no polioyholder,
whether his poliey de issued prior to, or after the time
such surplus is reached, shall be liedble for any further
assessments, even if the required surplus besomes aired
during the time for which the policies are ifssued. In our
opinion this interpretation £s incorrect since the statute
makes RO provision for removing the contingent liability
attaching to polieies 1ssued prior to the time that the re-
qni:ogllnrplnl is reached; Moreover the statute continues
as follows: - 2

“If at any time the admitted assets are less
than the unexrned {:tniun ronorv;g other liabil-

fties and the reqired surplus, the oompany shall
famediately eollect gfog ng;;gio- with a og%t%%-
g;nt 2;3;%:1 a sufficient proportionate pa ere~
of to restore such assets.” flnphllil ours)

‘Phe last quoted provision speeifying policies with
a contingent premium olearly indicates that there Bay be out-
standing two olasses of policies; one class bearing a ocone
tingent 1%adbility and one selass without a contingent liadility,

: - soond eonstruction would have the ltiidti mean
that the pggio!o: issued without eontingent liadility carry

14
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such exesmption for only so long as the required surplus re-
mains tnimpaisred, thus making the exemption from oontingent
11adility depend upon the ocontinued existence of the required
surplus, The statute says in effect that the oompany mey
issue a polioy without a contingent premium while, but only
while, the required surplus exists. It does not say that the
exemption from contingent 1iadility shall continne while, dut
only while, the required surplus exists. It dces not specify
any time when the exemption from contingent liadility shall
cease, but speoifies only the time during which the company
may issue poliocies without a contingent premium. In order to
adopt this seocond construotion it would be necessary to read
into the statute e proviasion that the exemption from gsontin-.
gent liability should o¢ease when the required surplus deoomes
impaired. Suoh a construction would do violence to the terms
of the statute,

The third ecostruotion whioch we believe to be in aoc-
cordanse with the plain terms of the statute would have ths
statute mean that mutual insurance ocompanies cannot issue ipoli-
cles with exenption from contingent liadility until the sifrplus -
of such companies reaches the required statutory minimum, and
that upon resching such required surplus the oompanies may be-
gin issuing policies with no contingent liability of any kind,
end that 4{if at a later date, it hLeocame necessary to meke sn
assossment, such sssessment oould not be made on those policies
1ssued after the company resched the required minimum surplus
and bearing a grovll on that such poliey s not subjeet to
contingent liability. Of course, the companjyis right to isaue
such policies ceases at the moment its surplus falls below the
required minimum, . :

_ It 48, therefore, our opinion that tne provisions
furnished by you for printing,into mutusl policy contracts
should bde amended in part as follows: that portion of the
rovision reading "no polieyholder in this eompany inours any
{iability other than the depesit premium or premium paid”™
should read subdstantially as follews: “the holder of this
poliey incurs nc liability other than the deposit premium or
premium paid.”

It 18 not unoommon for a mutual company to write
insursnce on the oeash plen as well as on the asseasment plan.:
Cooley's Briefs on Insurance, 2nd Xd.,Vol. 2, p. 1576 reads
in part as followst

"Where a compeny is authorized to do bdusiness
on the ocesh plan as well as on she mutual plan

—
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premium notes given by members insuring on the
latter plan may be assessed to pay losses sus-
tained on policies written on the cash plan,®

The third construction above adopted is supported
by the case of Lewis vs. Independent School District of Austin
decided by the Court of Civil Appeals at Beaumont and peported
in 147 S. ¥W. (24) 298, which case wae reversed by the Supreme
Court of Texas by opinion reported in 161 8, W, {24) 450. The
lewis oase was a taxpayer's sult to enjoin the school district
fror buying a polioy in the Millers Mutual Ynsurssce Company
on the ground that the provision in Article i860a~8 giving the
school district expreas authority to do so wes in vioclaticn of
Seotlion 3, Article XX of the Texas Constitution reading as fol-
lows? -

*No eounty, oity, or other municipal ooxporse
tion shall hereafter beoome a sudbsoriber to the
capital of any private sorporation or assoelation,
or'nnko.any'ap;roPriation or dcnation to the same,
or in anywise loan its oredit; but this shall not
be construsd to in anyway affect any obligstion
heretofore undertaken pursuant to law,”

And in vioclation of Seotion 52 of Artiecle IXI1 of such Consti-
tution reading as follows: '

*The Legislature shall have nc power to au-~
thorize any oocunty, oit{; town or other political
corporation er subdivision of the State to lend
its oredis or to grant pudlie money or thing of
value in aid of, or to any individual, association
or eorporation whatsosver, or to decome & stoock-
holder in suech ocorporstion, asacciation or company."

The Court of Civil Appsals held that the purschase of the poli-
oy was not e lending of the school distriot's oredit and there-
by, necessarily, held that the poliey invalved was foreaver
non-assessable. The Court expressly esdopted the following
statement from appellee'’s brief: '

*"This polidr of insurance is non-assessadle.
Ro further payment oan bs exacted,.”
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An# the Court further saidt

*In the poliey at issue befors us both on
the law and on the rfaots, the sohool diatriect
oould never have been salled on for sny additionsl

paysent.*

: The Supreme Court reversed the Lewis case on the
ground that the policyholder was in effeoct a stockholder but
the Court evidently sgreed with the Court of Civil Appeals

as to the non-assessadbility of the poliey involved since the
Court expressly said:

"It is true that the By-laws provide that
the liability of each polioyholder 1s limited to
snd determined to be the emount of deposit pre-
nium speoiried in the polioy issued to suckh poli-
ey holders.”

It 4s our opinion, therefore, that the holder of a
polioy in a mutuel insurance oompany which polioy provides
that it shell bear no contingent liadbility and which was is-
sued st & time when the sompany hed in struth and in faot the
free surplus required by the statute, is not liable for as-
sessment or for contingent additional premiums, even though
th;inntnnl oompany decomes insolvent during the life of the
poliiey.

Suoch an interpretation may seem at rirst dblush to
be unfair to those policyholders whose policies were issued
prior to the attainment of the required :urflna and whosse
policies therefore bear a sontingent 1liadility. On the other
hand, the mutual company's ability to sell insurance without
contingent liabdility might greatly aid in the sale of its

olioies and the growth of the ccmpany and thus denefit the
goldort of assessabdle policies by reducing the chances that
their contingent liabdility would ever be enforoed,

Artiole 5026, supra, dealing with inter-insurance
exchanges and reciprocals specifies the length of time during
whioh the exemption from contingent liabdility therein pro-
vided for shall exist. The ztatute seys in effeot that the
premium or premium deposit may by agreement, be made the en~
tire liedility of the subecriber, while, dut only while, the
free surplus of the reciproeal or inter-insurance exohange is
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equal to $200,000,00. Thus the exemption from contingent
1iadility is expressly made to depend upon the eontinuance
of the required surplus,

The ¢lause set out in your letter whioch is pre-
sorided by your department for use i{n the polisies of re-
eiprocel and inter-insurance exchanges should thersfore de
altered or supplemented to sbhow that the exemption from econ-
tingent 11adbility ceases when the required surplus decomes
impaired, Ve suggest that such provision would be more sud-
stantially 4in accordance with the statute i{f e clause to the
following effect be added thereto: '

"But the exemption from ocontingent liability
herein provided for ahall continue only so long
as this sexchange maintainsg the free surplus re-
quired by the saild Artiocle 5026,."

It might be said that such a construction of Arti-
cle 5026 lesves the exemption from sontingent liadility of
1o practioal dbenefit to the polioyholder sines the exemption
continues only sc long eas a free surplus of $200,000.00 is
- maintained end singe as a practical matter no oocesion wuld

ariss during suck time which would require the letying of -
an assessment against the members of the reciproedi, or inter.
insuranoe exchange, and thus the exemption is in foree only
!uring a time when it is not needed by the polioyholders.

t 18 true that Aptiocle 1]l of the Revlised Clvil Statutes says

*A transposition of words and clauses may be
resorted t0 when the sentenee or olause is with-
out meaning as it standa.” .

Article 11 is a general rule of statutory construc-
tion laid down in the general provisions of the Revised Civil
Statutes, ‘ .

. ¥e are unable to say that the wording of Article
5026 is without meaning because the words used convey a defi-
nite ides or intention of the Legislature, even though such
expressed intention or rule has little or no  practiecal eof-
feot. We do not feel authorized to resort to a transposition
of words in order to give the statute more practical effeot,

In accordance with this holding you are asdvised as
followss :

1. The owner of a poliecy issued by a mutual éonpgny
providing for an exemption from contingent liadility and properly
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issued under the terms of Article 4860a-10 never becomes
liable for the contingent premium set out in such Artiole.

2, The holder of any poliey in a reoiprooal or
inter-insurance exchenge is liable for the contingent pre-
mium provided in Artiocle 5026 at any time the surplus of
suoh reeiprocal or inter~insurance exchange does not meet
the minimum requirements as set out in sueh Artiole.

3. The provisionz of any polioy governed by Arti-
ele 5026 ar-Article 4860a-10 thet are in conflist with and
repugnant to such Articles are invel 14 end not bin@ing on
eifther party t0 the insurance ccntraet. *

We trust this opinion is e sufficient answer to
your problem. ‘

Yours very traly

Assistant

DG imp

iPROVEEJ'UL <2, 1942

ATTORRZTY GENIERAL QO TIXAS
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