GaraLD C. MANN
AvroRNKY GENERAL

Mr. ¢, i, Cavnoss
State Auditor
Austin, Texas

Dear kr. Cavnoss: Opinion No, 0-4832
Res Effect of the ropeal of the

the guestions stated in yomr I s followe;
; the *'Blue
8ky Law® ( usive, Ver-
butes) offect-
od the Be ta, Aot (Artidie 800s, ot seq.).

ve been a duplication
ation Bill which was
ture effective Bep-
Por Ahe fiscal ronr: ending

poneys derived from feas, as~
B o ¢harges under the Act are to be
Bd. by the Secrotary of State in the State
ip s separate fund to be available
for use in the administration of that Aect with
all such moneys being sppropriated to the See-
rotary of State !for tho purpose of paying the
salary and expenses of all persons exployed or
aprointed as provided berein for the adwinis-
tration of this Act! and providing that in ne
event such expenditures were to excead the gum

of §20,000,00 for any onc year. In the mean-

hd - NO COMMUNICATION I8 TC BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED 8Y THE ATTORNEY GENERAL OR FIRST ASSISTANT




Lt .- \
zm

Mre C. H, Cavnoas ~ page 2

time, the Appropriation Bill, at page 1140
of the General and SBpecial Laws of the 44th
Legislature, provided an itom (No, ¢) of
$2,601,00 for salary of a Blue 8Sky Commie-
sionor, $1,480,00 (item No, 11) as salary
for a Becretary-gtenographer in the Blue
Sky Division, end $800.00 (Ltem No, 24)

for traveling and other exponmses of the
Blue 8ky fivision. The Appropriation Bill
algo provides (page 1141) *no empleyee of
the reocently orested Securities Divisgion
of the Department of the Secretary of

State shall b pald larger amounts of sal-
ary than the amounts of salary appropriated
for similar positions and servioces in said
department* ,

*In our sadit we find that the entire
appropriations abeve desoribed were used by
the Secrstary of Btate in addition to the
fall amount of the #20,000,00 specified in
the Beourities Ast, the item No, ¢ having
been paid as salary to the head of the Fran-
chise Tax Department, and the item No, 1}
having been paid to the Sseretary-stencgraph-
or for the Franchise Tax Departssnt in the
Secretary of sState's office, All of the
$500.00 exponse acceunt was used for Secur
ities Act purpeses. '

*In viev of Attorney Generals® opinions
bholding that a genéral law may not be amend-
od or changed by the provisiens of an appro-
priation ®d1l (Opinion No, 31748, April 30th,
1917, and Opinion No, 2985, XKay £22nd, 1938),
and from other standpoints, we ars concorned
with tho following quaestionsg

*1. Did the repeal of the *Bluc Sky
Law!, on lay 23rd, 31938, render ineffective
or void the apprepriation to the Elue Sky
Division in the Appropristion B1ll for the
figeal years 1936 and 19377Y

g, Was it illegal for the Blue Sky
Division appropristiions to be expendsd for
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purposos other than as directly spocified
in the Appropriation Bill, evem if the ap-
propriation itself was not voide

v3, ¥Yas 1t 1llegal for the Securities
Compdssioner, appointed under the new Secur-
itios Act, to bo paid an anmal salary of
$3,600,00 in view of the above gquoted re-
strictive provisgion in the Appropriation
B411, since Bection 34 of the Lot provides
that sald Seocurities Conmissioner 'shall
perform the duties of the present Bluo Bky
Conmdasgioner! and the Appropriation Bill
had shown §2,801.00 for that positiont

4. In Bestion 38 of the Securities
Act, as originally passed and as subgsequent-
ly amended, there is a provigion te the ef-
fect that at the end of sach year any un~
used porticn of ths funids sot easide into a
special aceount for the administration of
the SBecurities Act shall o sot over and
paid into the General Revenue Fund, Our
quostion ias as to when this transfer inte
the Genoral Revepue Fund should be meds.
Should it be within a coptain poried of
tipe after the close of the yesar and, if
80, what is that period of timet*®

1. The enactment of the Securities Act 4id not
render ineffective or void the appropriatien to the Rlus
Sky Division in the office of Secretary of gtate, in the’
Appropriation Bill for the fiscal years of 1936 and 1937,

_ Soction 38 of the Securitios Act provides in
part as followsy

*That the Act known as the *‘Blue Sky
Law of Toxas' as ombraced in Articles 379
to 800, inclusive, Revisoed Civil Statutes
of Texas 1925, and Articles 1071 to 1083,
inclusive, Penal Code, 1928, be and the
same gare hereby repealed; provided, how-~
ever, that all permits and exomption ceor-
tificates issued by the Becretary of Btate
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pursuant to said lawv prior to the effective
date of this Act shall bs valid during the
period for which they were issued unless
soonor revoked by tho Secretary of State
for any cauge for whioh the Sscretary of
8tate is authorized by this Act to revoke
& ocertificate of registration hereundor;
and provided, further, that all agreoments
entered inte by or er the direction ef
the Geeretary of State pursuant to said
Blue Sky Law for tho deposit im esorow of
stocurities or moneys, together with all
prosscutions and lagal or other proceed-
ings begun under the provigions of said
lav and not completed at the time of the
taking effeot this Act, shall contimw
and remain in full feros and effeot, not-
witbstanding the pagsage of this sat. ,,.*

It is & familiar rule that the Logisiature will
not be presumdd to have done & futile or useless thing,
and that, if possible, an act of the Legislature will be
80 interpreted as te aveid rendering any portion thereof
nugatery. BSuch rule applies as waell to the apmropristion
noagures as tc othor iaws passod by the Leglelature.

An examination of Seution 38 of the Becurities

Aot reveals that the repeal of the bhlue 8ky Lawv was mot
complete and all~embracing, but that, neseesarily, by
virtue of the provisions centained in Soction 33 follow~
ing the languageé purporting to repeal said Rlue Sky Lavw,
the Blue Bky Law was continued in foroce and effect ingo~-
Car, at least, ss it covered "all agresweonts entered into
by or under the direction of the Soeretary of State

- suant to sald Blue Sky Law for the depesit in escrow of
securities or moneys, togoether with all prosscutions and
logal or other mroceedings hogun under the provisions of
said law and not completed at the time of taking effoot
of this Act, . . .,* In making the appromistions to
the Secretary of State for the Blue Bky divigion, after
the Securities Act had already been enancted, the Legisla~
ture doubtless considered that the Sscrctary of State, by
virtue of the povigions of Sootion 35 of the Securitids
Act abdbove queted, would have sertain duties to porform
under the klue Bky Lav with refersnce teo prosscutions and
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legal or other proceodings begun under that law and not
cemrleted at the time of the taking effect of the Securi-
ties Act. It is the opinion of this departmwent that the
appropriations referred to were made to the Secrotary of
State by tho Legislaturc for tho purpose of enabling the
Secretary of State to dlscharge such duties, and that
sald appropriations are ir nowlse invalid or ineffoctive.

2. The function of an appropriation is te
authorize the expenditure of a certain sum of money for
& certain purpesc, anxl for nc other purpose. The appro-
jriationg for the Blue Sky division, therefore, were
avalilable for expenditure only for the purposes for
wbhich they wore authorized by the Legislature, and the
departwont head was not authorized to expend them for
any other purpose. The facts stated in your letter, how-
aver, do net show, of themsclves, any unauthorized aiver-
sion of theso fundis to purposeés cther than those for
which the Legislature aunthoriged them to be expended.
Your attention is directad to the following paragraph
contained in the general rider to the Appropriation Bill
in which thege appropriations are founds

®Iraunsfer of Bmupluyces, It sbhall be
tho duty of the head of any dopartment to
transfer an ompleoyee of hias office to any
desk or place within the departmont when
necessary to perform the duties of the de-
partment ani for the proper dispatch ef
business ,*

The more faet that Item ¢ of the Appropriatiom Bill
wvas paid as salary to the head of the Franchise Tax depart-
went, and Item 11 was pald to the secrotary-steonographer for
the ¥Franchise Tax department, dods not indicate any diversion
of theso appropriations to unauthorized purposes. If those
two porsens werc cmployed by the Secretary of State for the
purpose of handling plue Sky mattors pending at the time of
the onactmoént of the Heeurities Act, it was nevertheless com-
petent for the secretary of State to impose upon them the ad-
ditional duty of scrving as head of the Franchise Tax depart-
ent and as secratary-stenvprapher for the Pranchise Tax do-
partment, under the paragraph of the Appropriation Bill
styled ®*Transfer of BEmployees®, While the Appropriation
bill prevides "No salary for which an appropriation is
wadc kereib shall be pald te any person unleéss suech por-
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son actually disoharges assigned duties®”, such provision
is a pdnioum and not a mexipum roquironant. and the para-
graph on *Iransfor of Nmployess®, clearly asuthorizas the
dopartment head to require such employees to perform
other and additional duties than those pertaining to the
appropriation from which they aro paid.

3. It was not illegal for the Seourities Com-
missioner, appointed under the Beourities ict, to be patad
an annual salary of $3600.00.

Tho Securitios Act, in Section 34, expressly
provides)

®*The Securities Comlssioner, as hero-
in oroated, sball drav an sunual calary not

ﬂcﬂdins .ooo.oo, and %

Section 38 of the Act scontemplates that the
Becrotary of Btate shall have the anthority to fix the
salary of ths Securities Compissioner at an amount not
to exoeed the maximum provided in Soction 34, The un-
derliined portion of gSection 3¢ obvicusly moans that the
dutioes performod by the Becurities Commiassioner in the
enforcemont of the Securitios Act shall be of the same
character as those performed by the Blue Sky Commiasion-
or under the Blue Sky Law. It can have no other meaning,
for the Blue Bky Commigsioner never had any duties to per-
form "in the enforcement of this Aot" ~- the Securities
Act .

4, B8ection 38 of the Securities Act contains
the following provisiont

®it the ond of tho calendar year any
unused portion of said funds in saild
special account shall be get over and
paid into the general revemue fund,.*

¥o pericd of time within which this transfer
is to be made is set out in the Act. It is contemplat-
ed that it shall be done within & reasonable time after
the close of the calendar yeéar., The duty to make guch
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payment 10 the genéral fund frem the spacial account
is a contimuing one, that ie, the duty to maks such
paymént rests upon the cofficers required to make it
until they have dischbarged such dGuty in accordance
with the provisions of the law. The mere fact that
they way walt an unroasonable perdoed of time after
tho close of the calentar yosr can not oporate 1o ro-
lieve them of tho duty thus imposed.

very truly yours
ATTOHNEY GAMERAL OF TuXAS

y  ulpsdkiee

R. ¥, Fairchild
Apelstant
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