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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN '
GonaLy C, Mann
ATTORNEY GENENAL

Honoraeble Coke R. Stevenaon '
governor of Texas '
Austin, Texss

Dear Governor Stevenson: ~ Opiniom No. 0-A648,
. ' Rcz ﬁhct:~- not blaok—out

8 coxmmand will guper~
je provisions of Seo~
of Artiole 1112n,

- Qede, reguiring the durning
of\gas resuliing from the

ze yaur letter of Iuno &, 1942, en~-
er you vecatved from Mr., George Sawtelle,

opt 01 and Gas Assooiation, dated

8 gKore/lighting regulations promulgsted
Jonoyan, comuanding the Xighth Corps
_ 4 . %e Gnd copy of Publie Proclamstion Ho. 1, .
by Lidutghent-Gepdrel Welter Krueger of the United States Army
somngndiQs outhem Defense Command, dated lay 30, 1943.

This wl
slosing copy of 2
Preaident of the X

or the offfcers of 'the United otataa Army under the commend of .
the President asCommander-in~Chisf of the srmy end Nsvy, requir-
ing the extingUishment of gas flares, burning as required by Seo-
tion 7 of Artiole 1112b, Vernon's innctated Penal Code, will
tupersede that statute,
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"section 4, The sum of Five Thousand
Dollars ($3000,00), or a0 much thereof as
ray }@ necessary, 1is hereby appropriated out
of any funds in the Treasury of the State
not otherwise appropriated to pay the ax-
penseas of such publication and electlon,
whick shall be refunded to the State of
Texas by Red RAiver County out of its Geperal
Fund or any other Avallable Fund, PFProvided
that no election ehall bhe held uwntil Red
River County shall first deposit with the
State Treasurer the aum of Five Thousund
Dollars (4$3000,00) with which to pay such
expense of sald eloction.V .
You advige that the deposit required by thé reso-
lution wae never nado by Red River County, snd that the ex-
psuse of snch election has net yet bLeem paid to the State
by Red River (ounty. You are further advised thas, sppar-
ently overlooking the fact that the election was not %0 he
neld until after such time as Red River County bhad deposit-
ed with the Btate Treasurer the required $8000,00, the
Becretary of State procecded with the arrangements feor
the election, and the election vas nctually held,

Upou thege facts, you submit the questien whether
the Gtate has & claism against Red River County for the ex-
peuses of hol such elooﬁ.onl and also whathor the Bec~
retary of &tate personadly iiable,

_ Any liability ¢f the then-Secretary of ftais
vould depeond upon the guestion whether the provision of

the resclution that no election should be held untll Red
River County should deposit $5000.00 with ithe State Treasur-
or vas valid. It is our opinion that such provision is un-
constitutional. Article 3% of the Constitution comfers the
antbority upon the Legislature te propose coustitutfional
amendments . It requires that the Legislature, in propesing
constituvicnal amendmonts, shall specify the time of the
election. %+ & & The Constitution doee not warrant s con-
ditional provision for the election, or provision for a con-
ditional eloectiom. %he right tg thecoloouon is :baolnto
and can not be defeated, #» # #.% — Cartl v. Wortham,
fl‘ex. Bup. Gt.) 163 B. ¥. 207 . The m%.% is ;m, and

s ineffectual to displace the requirement of the raesolutionm
that the election shall be held on a specified day, -~ Uart-
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of War, contrary to the reatrictions applicable
"0 any such eres or zone or coatrary to the order
of the Secretary of Wer or any such military com-
mander, shell, 1f it eppears that he knew or ghould
have known of the existence snd extent of the restric-.
tions or order and that bis not was in violstion there-
of, be guilty of s misdemcanor end upon conviction
ghall be lisble to a fine of not to exoeed $5,000
- or to imprisonment for not more tham one year, or-.
both, for each offense.”_ {iaroh 21, 1942, e. 191,
56 Stat; 18U, 8. C. A, B 970) . - -
Thus £t may be seen by the Aot of Harch 21, 1942, the
Congress made 1t 2 misdemesnor to commit any scot in eny mili-
tary area presoribed under the authority of en Ezecutive Order
of the President by the Seoretary of War, or by eny military
connander designated by the Seoretary of War, contrary to the

reatrictions epplicable to any such area or contrary to the
orders of the Secretary of War.or any such military commsnder,

On May 30, 1942, Lisutenant-General Walter Krueger, °
eomzanding the Southern Defense Command ¢f the United .tates,
prosulzated end issued Publice Proclaastion Ro., 1, designating
a8 a military erea, Texes lilltery Area No. 1, smbrasing all
of the territory within the followling counties of the Siate
of Texas, to-wit: Aransas, Brazoria,; Brewster, Calhoun, Cemeron,
Chsmbers, Culberson, Dimmit, El Paso, Calveston, Herris, Hidaelgo,
Hudspeth, Jackson, Jeff Davis, Jefferson, Xleberg, Kennedy, - ,
Kinney, Liberty, Matagords, leveriock, Mueces, Orange, Feoos,
Presidio, Refugio, San Patricio, Starr, Terrell, Val Verde,
Viotorias, Webd, ¥illaoy and Zespate. . .. - L

Seid Proclemation of May 30, 1942, further provided that -
the protection of Ameriocanm ocommerce end that of the United Nations
from demege or destruction by enemy attack involved the effective
sontro)l of artificial lightiug along the scuthern boundaries of.
the Southern Defense Cormand)and for a reasonsble distance in~
1end therefrom end that Corps Ares Commanders are designeted as
suthorities to promulgste the necessary restrictions and orders
for sontrol preseribed by the Comasnding General of the Scuthern

fentis Command. - T
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Pursusnt to the authority thus vested in him, Majore
Generel Richerd Donovan, commending the Fighth Corps Area and
ell of the zons designated as Texas Lilitary Area Ro. 1, did
on June 1, 1942, promulgets regulations and restrictiona for
the oontral of shore lighting in gsid aree.

we understand that it has been auggestad to you that
these regulations end restrictionsg will bte specifically extend-
ed to cover the extingulehrent of fleres burning ges in the ‘
oourse of the rroduction of oil rrom 011 rielda located in sald
Toxas Milttary Aren Ho. ). . )

It is our-opinion «nd you «re advised that when ¥a jor-

Genersl Donoven or other eppropriatse authoritics so promulgate
and extend the restriotions for Texss Military area No. 1 so

ae to cover the extinguishment of ges flares, the provisions of
Section 7 of Article 1112b of Vernon'a snnotated Fenal Code,
will be suspended inscfar &s there nay be conflict-for the dura-
tion of the war. Ye express no opinion &s to whether or not the
restrlctions of June 1, 19&2, have that effeot.

In time of. Wnr, conaresa end the President under its
direction and as Commasnder-in~Chief, hold the suprene power
over the conduet of any of the effalrs of the Nation when it
{8 pegegsary to0 take aotliozn for the successful prosesution of .
the wer, As speoifioially stnted in 67 corpua Jurisprudonce.

st pago 372:

s atate hes no right to hinder or embarrass

the United Stetes, 4lrectly or indirectly, in
cerrying out ita power to make war, and no loeal
gtatute ocan be peraltted to stand as a bar to the
effective exercise or the war power of the federal
government.

In heKinle v. United Steates, 24,9 U, 3, 387, 39 8. Ct.
324, 63 1.. ¥d. 068, the United otates Supreme Court held thst
the Seoretary of Jar might lawfully promulgate rules and reculae
tions (as authorized by Congress) for the suppression end prevens
tion of houses of ill-fame in the wicinity of places where the

mlitary foroes of the United States were eituated. To the saxe
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effect are United Statea v. Casey, 247 Fed. 362, holding that
the war power extends to Lhe most ninute regulation of indivie
dual conduct.end Tarble'!s Cese, 13 Wel., 397, 20 L. Ed. 597, to
the effect that the war power ie not subject to interfersnce

by the state government,

While not precisely inm point, your attention ig also -
directed to the lesding ccse of Strte v, Burton, 41 R. I, 303,
103 A%l. 962, L. R. A, 19187, 55G, Iin thab oase a member of
the United Statea Naval Hesorve Foree on duty in time of war
es & dispatchlearer, was ordered by his superior officer to .
proceed with all possible dispatch in the performance of a duty
essigned him., He was arrested by stete authorities, charged
with violuting the speed laws, The Court said:

"In essenco this question ist Are the rules
established by the Ceneral Agsembly regulating

the use of highways 0f the state subordincte

to the exlgencies of military operstions by the.
Tedersl governnment in time of war? In our opiniocm
they are. Unlexr the Conptitution of the United
States, the conduct or the WAr now existins Detween
this country and vernsny vests wholly in the Iederal
5§yernment. icn or wuich
S ' i QON-
he

G1ONBL Zovernment
eith the dnt; of

groaeou ng the wvar. '+the principle is well establighe
that in rospeot to the powers and duties exolusively
conferred snd imposed upon the federal government dy
thoe Constitution of the United States the soveral
Ed atates have subordinated their sovereignty to that

of the nation. (Citing osses) . -

®Jt iz not guestioned that in tirms of war within
the territory cccunied cy the aimy Oor Tne nc
L BLTLOUS Effgct X

ntions
Lier

suthorlt L3114 pursue washever courae the ncoesgities
of the situaticon colend o hig JUALMEDE . Noewport ias
not within the thoater or sotusl conilliot. It is,
however, the headquarters ol the Jocond navel district.
The waters about it ere inm the astual control of tte
neval forces of the United States, whioch are charged
with the duty of gusrding our coasts and watecIways
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