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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GERALD C. MANN
ATTORNEY STNERAL

.

Honorable Tom Seay
‘Gounty Attorney
- Amarille, Texas

) AL ;;anoul property,
htod quuti.ens.

Dear 8ir:

In ﬂmr ht _

' 342, you request the
‘Uph.i.on of- th:u aa’ s F qu

. r«ttu fastsat
and hu moﬁ

il day of | "m’{ Xy, 1940, the Gom-
B bt.rctz't -5 'tr. tntml i
in and wheredy Said Oourt autho-
$y A0 lefise a portion of the above
: nfig -to the Amarillo Basshall Club,
Ine., I¢ t.hc Surposs of coutmﬂm ‘sherecn a.
E 1 park iz mth 40 have puplis manum
| o' A 8GPY of $he order of Bhe |
sioners? conrt refarred to is lntloud hornnh
and you will odserve shat it sets.out in detall
:ho termas and provisions of the oontrut auther-
zed,

“Pursuant te the order of the Goniu:lonorl'
Court abovs referred to, the Sounty Julge, on
behalf of the GCounty of FPotser, ntorod into a

NO COMMUNICATION IS TO BE SONSTRUED ABS A DEFARTHENTAL OFINION UNLESS APPROVED BY THE ATTOANEY SINERAL OR FIRST ASSISTANT
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oontraot with the Amarillo Baseball Clud, Inc,,
in words and frigures the same as the contrect
referred to in the enclosed order,

"At the time this crder wes passed and the
contract was entered into, the adbove referred
to property was situated cutside of the City
Limits of thre City of Amarillo, but haa recently
been incorporeted im the City Limits, The prop-
erty now lies and has for a loag time lain in
the Amarillo Independent School Distriet.

*Pursusnt to the terms of the contract,
the Amarillo Baseball Club constructed upon
the leased premisez a basedall park, consist-
ing of grand atand, bleachers, tioket offioces,
fences, ete.,

*"The question has now arisen as to whether
the Amarillc Baseball Club should be required
to pay teaxes to the various taxing agencies
on the essessed valustion of the structures
placed upon the leased premises.

"¥e ¢sll your attention to the fact that
at the aexpirstion of the contract involved,
the title t0 all of the improvements construc-
~ted by the Amarillo Baseball Clud passea to
and vests in the County as rentals for the use
of the ground upon which said improvemeats
are econstructed,

*"The various taxing agencies have reguested
that I write your department for your opinion
a8 t0 whether the improvements construsted by
the baseball elud are sudbject to taxationm by
the various taxing unite.”

The following are pertinent provisions eopied
rron the court order and lease which you: subritted with
your request:
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(a) "It is agreed that at tLe expiration
of tho term of this agreement the title to satd
baseball park to be coastructed upon the sbdove
descriled. preoperiy s2hall pass to and vest in fee
sisple in the Gounty, to be owned, vocupied, and
usel by it as it sees fit, whioch said baseball
park shell be recesived by tbhe County in full sat-
isiﬁotion of all reatals due and owing to it here-
unéer,

(o) "1t ie agreeé that in tLe event Les-
see f=21lg to use sald buseball park for anpy one
or more beseball seasons for the purpose of
Pleyicg basebsll therein, then and in such event
the County, cr say one designated by it, =hall
have the right to ocounpy, use and enjoy said
taseball psrk for any and all purposes thst same
may be used without demaging seld property be-
yond ordinary wear and tear during all of such
years as Leases does not play beseball therein;
but ip such yeers as Lessee playe basebtnll in
said baseball park, it shull bte entitled to use
saléd park for the pertion of such years as namne
i not used for pleaying b:zseball for playing or
confucting other innoeent sports therein, ss
herelinebove provicded for, it being in this con-
nec¢tlion ugreed that at any tiue wlen bamebdall
seeson is not in progress and Lessee is not -
using or hee not planned to use ssid basebell
perk for other lconccent sports, the County shall
have the right to delegate to the imarille Tri-
State Lxposition the right to use said baseball park
for 2ny purpcrse thet will not damage sanme more
than playing bessball therein, and beyomd ordin-
ary weur and tear without coet whatasocever to
said smarillo Tri-State Exposition, provided
however thet eny material dasage beyoand ordinary
wear and tear done to said premises by sald Am-
arilleo Tri-State xxpositios shall be repaired by
it at its own cost and expense.™
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(6} "It is agreed that in the event it is
determined by the various texing egencids- that
the improvements constructed upon the above de-
scribed tract of land by lLessse are taxadble as
personal property, tlie Lessee shall and will -
promptly pay such taxes as they beo°me due and
payable.”

(d) "It is agreed that in the event Lesses
instells a lighting system in seld bassball park
for the purpose of playing baseball therein at
night time, same shall be at all times eonsid-
ered pesrasocnal property and not a part ¢f the
baseball park; snd upon the sxpiration of the
term herein or at any time it desires Lessae
shall have the rigkt to remove e2ll or any part.
of said lighting system from seld baseball park,
there being reserved to the County, however, the
right to purchase said llghting system from
Lessee at the expiration of the term hereof or
at such other time as Lessee discontinues using
said baseball perk or upon e breech of any of
the covenants herein contained and the declara-
tion of a forfeiture by the County for a price
to be determined in the same manner provided
for determining the value of salvagse in Jart=-

" graph 3 hereof.”

In Armstrong v. Mission Indepsndent School Tist.
et al., 1905 3. ¥, 895, (reversed on other grounds in 222
5. W. 201) the court held thet improvementa placsed upoa
the 1land of a rallroad company by & lessees with an agree-
ment that it was foi :h;tuuo gg gne le-uo: and with ggi
further agreement tha cou s removed was personn
property and not real estate, The ocourt seid, howaver,
by way of dictum:

*If it were not personal property and wers
real estate, it could not have deentaxed as the
property of the Mission Cotton Oil Company, but
as the proparty of the reilroad compeny that
owned the land to which the improvementis ware
affixed.” .
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In your feoct situation, we huve improvements
erected by the lesses upnn lend of a county, with no
right to remove such improverents, but an express egree-
ment that title therete "shall pass to and vest in . . .
the county” at the expiration of the term of the lease,
See paragraph "(a)” above, The leasa agreement furt her
provides that the lessaes will pay the taxes against the
improvements "ia the event it is determined by the var-
ious taxing agencles that the improvements oonstructed
upon the sbove desceribed trect of land by Less«e are taxe

able a8 personal property." Ses peragraph "(¢)" sbove,

The first questioen for our determinetion ie:
Are the improvements constructed by tke lessce upon the
land of the county “personal property”™T e think not,
It 18 true that the lease provides that title to the
improvements shall »ass to and vest in the county "at
the expirstion of the tora" of the lsase, but we ars of
the opinion thet such improvements lost tlielr cheracter
a8 "personal property” immediately upon being aracted
upon the land of the oounty and ther became a part of
the "real estate " of the county.

/e have bsen unablo to find any Texas ceses

directly in point, but iao Internationel Nav. Co. v,
Barber, 47 N. E. 46, & shed erected by tie lesses upon
8 pler, pursuant to a lease from the city requirins its
erection, apd Erovidéﬁg thet it wes to become the prop-
art of the city on the explration oY the lease, was

To be the property of the clty as soon as it was
orooted and afrixed to the realty, and hence not asses-
sable for taxation as property of the leasee. The oourt
sald:

"Thue appellants rest their argument with
respect to tne quastion of ownership upon the
provision of the lease above men*ioned, that the
shed shall bscome the property of the clty after
the expiretion of the leasa, which provision,
as they maintain, shows thet it was in contem-
plation of both parties that the ereoctlions
should be the property of the ateamship company
during the term of the lease, We think that
this 1e an incorract view of the situ~tion.
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It is a femlliar rule that, when structures

are erected by persons not owners of the land,
they beocoms part of the realty, and as such the
property of the lendowner. It requires an
agreement to be expressed im order to prevent
the opsrstion of this rule, If the right of
removal is reserved to the lesses in a leass,
then in such e case he will be regarded as an
o;nor of real estate for the purpose of taxa-
tion,"

We think the above ocase is correct in principle
end in hermony with the *"dictum™ in .rmstrong v. Mission
Independent School Dist., supra, Article 717]1 provides
that "all real estate shall he assessed to the owner thereof
e o s o" "Real estate™ 1is construed by Article 7146" to
inolude the land itsslf, . . and all bulldings, structures
and improvements, or other fixtures of whetever kind thereon

"
¢ 8 °

In Dougherty v. Thompson, ¥ 8. W, 09, the Supreme
Court of Texas said:

"The gensral rule is that the owner of real
estat. leased, is taxsd upon the entire value of
the property; and tiis satisfies the constitu-
tional requirement that *all property in this
state, whether owneld »y natural pemons or cor-
{omtiou other than municipal, shall be taxed

a proporticr to its value, '™ {(Emphasis purs)

%e aesume, for ths purpose of this opinion, that
the lapd of the county involved in your fact situsticn was
exempt from texation prior to the execution ot the lesse.
It not, we think the lessee liable for the payment of the
taxes under the covenant "(o)}" above. As we constrne this
oovenant, it is tentamount to saylng that the lesses will
pey all taxes against the improvements, 1f eny sre Judioci-
ally determined to be dus. Any other construction would
render this covenaisit meaningless.

Assuming that the leased portion of the couaty
was exempt prior to the lease, this question next arises:
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- Did such yroperty lose ite exampl character whea leased to .
the baseball club for the purpose of playing basebsll thereon?
#e think not. Cbviously, such property is sibject to taxs-
tion unless exempt either by the constituticu or the statums
of this Stete,

This property is not exempt by :rticle 1ll, section
¥, of our constitution because it is ..ot “"owned or held onl
for public purposes” end is not "devoted eiclusively to °
use and benefit of the publioc.™ IEut . rticle B, Eeciion 2, of
our constitution provides that "The %gﬁislature ney, by gen-

eral lews, exempt from taxetion publl¢ property ussd for pub-
lic purposes , . ," The Legislature by ArticIe 7150 hEE“b%B:
?TEEE tﬁEf Wall property, whether resl or personal, bslonging
exclusively to this State, or any politicel subdivision there-
of" shall be exempt from tesxation. Counties are political
subdivisions of th~ State. Constitutlion, Article 11, Section
1.

srticle 7150 would appear to be brosé enough to
cover the property in question, for certsinly such property
"belongs exclusively” to the county, but as pointed out in
City of ibilene v.State, 113 S. . (2d) 831, the exemption
declared in this irticle was wore comprehensive than the
power which the lagislature possessad,

In City of Abilene v, Stete, supra, the court held
thet 34 tracts of land nurchased by the City of Abilene for
the purpose of a reservolr site for impounding water to be
used by the city was exempt froc ell taxetion, thoush such
trects were beins temporarily leas«d for azricultural pur-
poses, where the city hed not abandoned 1ts Iataontion to
build ths reservoir. It is significant that the trlal court
found that since acguisition of the lands by the city, it
had "been leusing sans for agricultural ;urposes for san ap-
proximate aggregute annual rentsl of $2, L00 and that during
the past five years oash rentuls have been paid therefors
and that prior to that time receirts from said property in
cash were based upon apnnual production of sgricultural prod-
uets under the normal 1/3 zmd 1/4 rentale.” In construing
tho above gueted provisions of our constitution anc Article
7150, the court sald:
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s "These-consideratioas lead us te <he con-
clusion that es to the power of the Legisleturs,
to exempt public property from taxation, all
such rroperty should be regarded as tused for
publio purpcses' when it is owned and held for
public purposes', but not o.ned or held exclu-
sively for such gurgoses; and there Las been
no ebandonment of such purposes,

", « « It is, tkerefore, our view that
when the facts of a given case estadblish the
ownership of property by & municipsl corpcera-
tion, which has been acquired for an asuthor-
ized publie purpoees, and the purpose for which it
is owned and held has not been abandoned, such
property is to be regarded as used for publie
purposes, and tihie Legislature has the power to
provide by general lsw for iis exemption from
taxation." :

There caen be little doubt that the property owned
and held by Fotter County for & faip-ground is “"public
property” within the contsmplation of our Conatitution, and
owned end held for a "putlic purpose," -Cases cited in ¢2
Ao Lo Re po 77D, Le think by the authority ofCity of :bi-
lene v, Stute, suprs, it cen be gnid to be "used for & pub-
lie purposs.,” No "cash rentzl" war paid rotter County,
but only the "baseball park"™ etc. which was s physical im-
provement to the fair-grounds, In thies respect, here is a
stronger fact ocase then the City of Abilene v. 5tete, supra,
for there the oity 414 recelve "cash rentels.®  otter Coun-
ty reserved the right to use the "baseball park™ ete., at all
times it was not being used for playing bameball, thereby
increasing the degirabllity of its fair-gound facilitles.
-5¢e paragraph "(b)"™ above,

in State v, City of licustonm, 140 3. %w. (2) 277
(writ refused} the court sald:
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. “The fact thnt the property was rented to
private persons, and was closed te the pudlio,
. does not neceasarily determine that such is got
held for a public purpose.”

In our opinioun, the Amarilloe Baseball Clud, Ine.,
is peither lisbdble for taxes agsinst the improvements as
*"personal property” belonging to it, nor dy reason of its
covenant in the leass to pay taxes, but that such cludb is
liable to pay taxes against the "leasehold interest" it
acquired by the lease. Artiocle 7173 provides:

"Property Leld under a lease of three years
Or MOre 4 « « « belonging to this State, or that
is exexpt by law from taxation the hands of
ihe owner Thereof, shall be oonsldsred
purposes 0868 0F flzltion, ag the preperty of tha par-
500 80 holding the seme. . . " {(emphasis ours)

Artiecle Y174 provides, in part:

. *"Taxable leasehold estates shall be valued
et such s price as they would bring et a fair
voluntary sale for samsh,”

In Daugherty v. Thompson, supra, the Court said;

"The only lsw providing that a lesses shall
pay taxes on leased property is found in arti-
tle 46%), Rey, §t.,, which determines what lease-
hold oltltc shall be taxable., Sudbdivision 4, art,
4898, Rév. St,., can have application to no other
leasehold estates than such as ars mads taxabls

~ by the prscesding article; for in all other cases,
in the mbhsence of a statute directing to the con-
trary, the owner of the real estate must pay taxaes
on the eatire value of the land, whether leased
or not. I1In cuses to which article 4691 is appli-
cable, it must be held that it was the intention
of the legimlature saly to impose on the lsssee
a tax based on the value of the "taxable lease-
holéd estate,™ and pot impose upon him a tex based
on a sum equal to the full value of the real es-
tate, to be asocertalined as provided in suddivi-
sions 1, 2, 3, art, 4892, Rev.5t,"
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: The toxing policy of the State 18 expressed in

Article ai Section 1, of our Constitution as follows: "All

property in this State, whether owned by natural persons or

corporations, oither than municipal, shell be taxed in proe
ortion to its value, . ", 8nd In -srticle 7145 ae Tollows:

aIII grosortz s real, personel or mized, except such as may

be hereafter ex;ressly exempted, is subject to taxation,

and the same shall be rendered and lIsted as Lerein provided.”
(emphasis ours)

5ince the property in qguestion is "held under a
lease of three yoars or more" and 1s such property “thLat is
exempt by law from taxation in the hands of the ownor thereof,"
we are of the opinion that the "leasebold interest” of such
baseball olub ip said property is tsxable ageinst the .mar-
1llo Baseball Club, Inc,, and Article 7173 is both appli-
cable ani controlliang in-vour fact situation.

The lighting syatem 12, of cocurse, taxable against
the baseball club,

Trusting that the above answers your questions,
we are, ‘

Yours very truly,

APPROVED NOY. 10, 1942 ATTORNEY GEVEvAL OF TFXAS
GCrover Ssllers
FIRST ASSISTAYT ATTCRN™Y

GENERAL | By /s/
Thos. B. Tuggan

Assistant
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APPROVED OFINION COMWITTEE
BY BB CL.AIRNAN

TBD : mw



