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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Geo, H. Shep
Comptrcller of Public Accounts
Austin, Texas

Dear kr. Sheppard:

There such expenses
or to the arrect-
of the Act.

hage at to a Special Pistriect
expensaa accrued prior to the
the Actj for exawmplo, as far
s 1842% 7The regular District
atance has made and filed proper

He B+sNo, 717 passed aﬁ the late regular sossion of
the 48th Legislature, insofar as pertinent to your inquiry,
i1s as Tollowsg

®Section 1. That any person holding a State or
District office in the Btate of Yexas, whether as a
nomber of the executive, legislative or juiloial de-
partments, when called into-the military service of
elther the State or National Govermments, is hereby
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authoriged to file with the Conmptroller of Public
Accounts of the 8tate, a statement or certificate
in writing, to the effect that ho walves the pay-
ment of his salary or pay or the emoluments of his
sald office during the period of his military ser-
vice and authorizing the payment of such salary,
pay or emoluments of his office to any other per-
son, who, under the provisions of any iaw of this
8tate is appointed or elected to temporarily £111
such civil office during ihe absence of such offi-
cer, such waiver or assigneent to terminate imme-
diately upon the release or discharge of said of-
ficer from such millitary service.

"fec, 2, BSuch waiver or assigmment shall be
sufficlent euthority for the Comptroller of Public
Ascounts of the Btate of Texas to issue State war-
rants and to pay such person so0 holding such offi-
oar's position dixing his shsence in militery ser-

vice out of appropriationg made by the Legislature
for such qrfiee.

‘ ¥Sec, 3. The filing with the Comptroller of
Public Acocounts of the State of Yexas of such
walver or assignment provided for in this Act
shall never be constrned by any Court of this
Statc to be a resignation from his office by the
peraon entering the military service of the State
or dational Governments or that his office is va-
cant by reason thereof.

®*8ec, 4. The importance of this legislation
and the fact that many State and Distriet officers
of the State of Texas are entering the military
gservice of this 8State and of the United States,
whose of'fices are filled by substitutes, commiss-
ioners and special judges and others, and that
special appropriation to pay such persons so fill-
ing the offices of those in the military service
is insufficient and inadequate and, further, it
is impossible to accurately determine or anticipate
the amounts of such appropriations, oreiates an emer-
gency and an imperative publlio necessity that the
Constitutlional Bule requiping dills to be read on
three several days in each House be suspended, and
the said Rule is hereby suspended, and that this
Act take effect from and after its passage, and it
is so enacted,"
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The bill became effective May 17, 1043.
Obviously, this Act contemplates that the war-

. rant t0 a Special District Judge, whether for salary or

expenses, is to be paid from the appropriation for Dis-
trict Judges.

Your ingquiry is limited to the matter of war-
rants in paynent of monthly expense accounts.

The expenses allowed to a Pistrict Judge are pro-
vided for in Article 6820, of the Rovised Civil Statutes,
as followss

®All District Judgea # % ¢ when engaged
in the discharge of their efficial duties in
any county of this Statc other than the county
of their residence, shall be allowed their
actual and necessary expenses while actually
engaged in the discharge of such duties, not
to excoed $4.00 per day for hotel bills, and
not to exceol 4¢ 2 ndle when traveling by
railread and not to exceed 204 a wile when
traveling by private conveyance, in going teo
and returning from the place where such duties
are discharged, traveling by the nearest practi-
cal route. Such offloers shall also receive
the actual and necessary postage, telegraph
and telephone expenses incurred by them in the
actual discharge of their dutioes,"

Nov, under the provisions of Scotiom 1 of H. B,
¥o, 717, above quoted, the waiver by the absent Bistrict
Judge, and thereforo the authority to pay the Special Disg-
trict Judge, 1s limited to Pthe payment of his salary or
pay or the emoiunment® of his sald office. It does not
contemplate expenses whateocover by the absent District
Judge, for he eof course¢ will have incurred none.

In our Opinion No, 0~-4844 addressed to you, under
date of April 2v, 1942, we advised as follows;

* 4 # 8, ¥e find noc law nor provislon or
iterm of auppropriation bill providing for pay-~
nent by the State of traveling cxpenaes to
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S8pocial District Judgea. In the absence of a
law so providing, you are not authorized to
issue warrants for the payment of traveling ex-
penses of Special District Judgoes,.®

Article 8821 of the Revised Civil Statutes covers
the subject of salaries of apecial judges, but it contains
no provision for expenses of any kind,

Itex 14 of the current biennial appropriation for
the Judiciary Section -- Comptroller's Department -- is as
follovs:

*gpecial District Judges® salaries and
rogular Pistrict Judges! expenses whem hold-
ing court out of their district,” $758060.00
for oach fisoal year.

This appropriation, vhatever may be the meaning
thereof with respect to expenses, can not change the situa-
tion, for it is thoroughly socttled that an appropriation
nay not constitutionally withdraw money from the treasury
in the absence of a previously existing law authorizing
the pame. (Const., Art. I1I, Seo. 44)

Incidentally, we call your attention to the faot
that the corresponding appropriation for the forthooming
biennitm in Item ¢ is precisely the same as in the current
appropriation.

Frow wvhat we have sald it follows that nedther
k. bs X0, 717, nor any other statute which we have bheen
able to find, authorizes the issuance of a warrant by you
tc pay expenses of a S8pecial Diestrict Judge.

Trusting that what we have sald satisfactorily
answers our inquiry, we are
GTlnrs JEB 26, 194%,
Very truly yours

ATTURNEY GENERAYL OF T
Oclie eer /
Agsgistant




