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Honorable Henry C. Kyle This opinion overules
County Attorney opInfons 0-33bl, 0-4431
Hays County B In so far as they
San Marcos, Texas : conflict with this opinion.
Dear Sir: Opinion No. 0-47156

Re: (1) wWhether Section 1 of
Acts of 1939, 46th Legis-
lature, Special Laws,
prage 565, 1ls constitu-
tional;

(2) The dates from which
the commissloners of Hays
‘County should refund sll
salarles pald them over
and above the maximum
amount due them; .

(3) Whether the County
Auditor and the sureties
on his official bond are
liable for all amounts
pald the county commis-
sloners over the maximum
prescribed in Article 2350
of the Revised Civil Sta-
tutes of Texss on warrants
epproved by him and 1lssued
under the above referred
to Aot of the Legilslature;
and

(4} wWhether the sureties
on the commissioners* bonds
are liable f or the excess
salaries paid to said
commissioners,

Your. request for an opinion on the sbove matters
has been received and carefully considered. We quote from
your request as followas

"Sectlion 1 of Arts 1939, 46th Leg., Spec. L.,
P. 565, as per page 1ll, 1941 Cumulative Annual
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Pocket Part for Vol. 7, V.A.C.S8., Art. 2350m
notes, reads as follows

He
e

Section 1. That the salaries and gompensa=
tion of each of the County Commissioners In coun-
ties with the population of not less then fourteen
thousand, nine hundred and one (14,901) Inhabitants
nor more than fourteen thousand, nine hundred and
twenty (14,920) inhabitants, according to the last
Federal Census, as same now exlsts or may hereafter
exlst, and having an assessed valuatlon of not less
than Seven Million, Four Hundred and Thirty-six
Thousand Dollars ($7,436,000), nor more than Bight
Million Dollard ($8,000,000), according to the last-
approved tax rolls, as same now exlsta or may here-
after exist, the CommIssloners Court of the countles
coming under the provisions of this Act shall have
the right to fix the exasct amount of gsld salary,
which shall be not to exceed Eighteen Hundred Dol~
lars ($1800) per annum, payable in equal monthly
installments of not to exceed One Hundred snd Fif=-
ty Dollars (§150).*

"(That part above as underlined was so under-
lined by this writer.)

LI BN ]

You elso state that, at the time this act was
passed, Hays County was the only county In Texas that came
wlthin the population and valuation bragkets named therein,
and that it has since passed out of sald brackets. You fur~
ther state that shortly after said Act was to have become
effective under its terms, the Commlssioners* Court of Hays
County set the salaries of its Commlssioners as provided
for therein, and that the County Auditor has examined and
approved such expénditures.

Under these facts this law applled to no county in
Texas other than Hays County. It does not now apply to Hays
County and it 1s uncertain that same does or will ever apply
to any other county in Texas.

Section 56, Article III of the Constitution of
Texas, is in part as follows:

"Sec. 56. The Legislature shall hot, except
as otherwilse provided iIn this Constitution, pass
any local or speclsl law, authorizing:
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" .
Te s se0e

"Regulating the affalrs of acountles, clties,
towns, wards or school districta: o

"
RN

"and in all other cases where & general law
can be made appliceble, no local or special law
shall be enacted; ..." ,

In the case of Miller, et al vs. El Paso County,
150 S. W. (2) 1000, the Supreme Court held that the Legls-
lature has a brosd power to make classlficatlions for legis-
lative purposes and to enact laws for the regulation thereof,
even though such legislation may be applicable to a particu-
lar c¢lass or, In fact, affect only inhebltants of a particu-~
lar locality; but such ls glslatlon must be intended to apply
. uniformly to all who may come within the classlfication des-
ignated:" in the Act; that there must be a substantial reason
for the classiflcation; that 1t must not be a mere arbltrary
device resorted to for the purpose of giving what 1s, In fact,
a local law the appearance of a general law. In that case
the only county in Texas that came within the provisions of
the Act was El Paso County and no other county would comse
wi thin 1ts provisions for at least five years after lts adop-
tion, and the court held that same was an unressonable class=-
ification that bore no relatlion to the objeocts sought to be
accompllshed by the Act, and was therefore vold.

In thecase of Bexar County vs. Tynan, et al., 97
S.W. (2) 467, the court was considering the constitutional-
ity of a law which would spply only to Bexar County and no
other county in the Stete. The court held that sald Act on
its face purported to be a general law, and that because it
may have spplied to only one county in the State at the time
of 1ts passage dld not alone make it a special law in view
of the fact that 1t was not so passed as to exclude the probe
ability that 1t would apply to other counties in the future;
out the court held said law was vold upon the grounds that
the attempted classification set forth therein was unreason-
able and arblitrary to such a degree as to indicate beyond
doubt that the purpose of the Legislature was to single out
one comty and attempt,to leglslate upon the queation of the
cﬁgpensation of its offlicers, and not upon the subject gener-
ally. : :

The rules of law laid down in said opiniona apply
to the Act Inquired about by you, and it is the opinion of
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this department that Section 1 of sald Act is unconstitu-
tional and vold, and we so held. We also direot your atten-
tion to our opinion No. 0-1986, a copy of which is hereto
attached.

Article 2340 of the Revised Clvil Statutes of Texas,
relative to bonds as shall be executed by County Commission-.
ers, contains in part the followling provisions:

"..econditloned for the falthful perform-
ance of the duties of hls office, that he will pay
over to hls county all moneys lllegally pald to
him out of county funds, as voluntary payments or
otherwlse, and that he will not vote or give hils
consent to pay out couwmnty funds except for lawful
purposes."

Judgé Cooley, in his work on Constitutional Limita-
tions, Volume I, 8th Edition, at page 382, lald down the fol-
lowing rule: _

"When a statute is adjudged to be unconstitu-
tional, it 1s as I1f it had never been. Right can-
not be bullt up under it; contracts which depend
upon 1t for their conslderation sre vold; it con-
stitutes a protection to no one who has scted un-
der it, and no one can be punished for having re-
fused obedlence to it before the decision was made,
And what 1s true of an act vold in.toto is true
also as to any part of an act which is found to
be unconstitutional, and which, consequently, 1ls
to be regarded as having never, at any time, been
possessed of any legal force."

See also 1l Am. Jur., Sec. 148, p. 827; 9 Tex. Jur.
Sec. 51, pp. 467~468; Miller, et al v. Davis, et al., 150
S. W. (2) 973, Supreme Court; Ellis va..Board of State Audi-
tors, 65 N.W. 577, Supreme Court.of Mlchigan.

Under the terms of the statute herelnabove referred
to (Article 2340), each commlssioner was-required to execute
a bond conditioned for the felthful performance of the duties
of hls office and that he would pay over to his county all
moneys "illegally paild to him out of county funds, as volun-
tary payments or otherwise"., The law under whilch payments
of salsries were made to the Commissioners of Hays County
over and abave the sum of $1400.00 per year being unconsti~
tutional, all sums pald to each of them in excess of sald
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$1400.00 per year were illegally paid; therefore, each of

. sald Commissioners 18 liadble to repay such excess salaries.
so pald to him, and it is the opinion of this .department,

and you are so advised, that éach of sald Commissioners is.

liable for all sums paid to him over and above the $14oo.oo

per year provided for by 1aw.

 In further support of this concluaion, we direct
your attentlon to the case of Kitchens et al. v. Roberts,
County Treasurer, 24 S.W. (2) 464. This was s sult by the
County Treasurer of Wood County to recover of a county com-
missioner in excess of the amount due him under the general
law, - Sald sums were demanded by and paild to sald commisslon-
er by authority of a special act of the leglslature, and the
suit to recover same was on the theory that the Legislature
was wlthout power toé provide by sald specisal act for the
payment. to.a county commissioner for his services as such a
sum in excess of that fixed by general law. The trial ocourt
sustained this contention, held sald special sot unconsti-
tutional and gave plalntiff judgment for the amount sued for.
This judgment was affirmed by the Court of Civil Appeals and
application for wrilf of error was refused by the Supreme
Court. See also Duclos et al v. Harrls County, 251 S.W. 569,
affirmed by Supreme Court, 263 S.W. 562, The case of Camsron
County v. Fox, 2 S.W. (2) 433, was a sult by a county to
recover from a tax collector premiums on bonds theretofore
allowed to him by the commissioners' court, and the Commisslion
of Appeals held that, notwithstanding the payment to the tax
collector was voluntarily made, the amount so pald could be
recovered in an actlon by the county as said payment was made
without lawful authority. _

: As to the liebility of each 1nd1vidua1 Commissioner
under that part of his bond which provides "that he will not
vote or give his consent to pay out county funds except for
lawful purposes", for the excess salaries paid to each of the
other commissioners . over and above said $1400.,00 per year, we
refer you to the rules of law lald down in the case of Welch
et al v. Kent et al., 153 S.W. (2) 284, This was a suit by
- the County Treesurer of Jefferson County against the County
Commlssioners of said County to recover the amount of certain
claims against the County which were alleged to have been paild
by sald Commlssioners without authority of law, and that, as
to sald Commissioners, thelr sald act constituted a voting and
consenting to the payment of funds and moneys out of the -
county funds for unlawful purposes, and that sald Commis~
sioners neglected in sald particulars to faithfully perfom
and discharge the dutles requlred of them. The trial court
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rendered judgment in plaintliffts favor, and the Court of
Civil Appeals reversed and rendered said judgment on the
gromd that, "in voting *to pay out county fundat*, a county
commissioner is not liable when actuated by pure motives,
but only when he acts maliclously or corruptly, or under
circumstances imputing malice or corrupt motives. He 1s not
liable to hls county for his .judielal acts, no matter how
erroneous in law may be his judicial decision, so long as

he acts in good faith",

Therefore, it 1s the opinion of this department
that each of sald County Commlissioners would be liable for
the excess salarles paild to each of the other Commissioners,
iIn addition to the amount indivlidually received by him, 1if
it can be shown that he acted mallclously or corruptly, or
under circumstances imputing malice or corrupt motive, or
without good falth. As evidence of such malice or corrupt
motive or lack of good faith, it could be shown that each
Commissioner had recelved authoritative advice from the

ounty or District Attorney, or the Attorney General, that
the law under which sald excess salaries had been paild was
unconstitutional, or that it no longer applied to Hays Coun~
ty by reason of the fact that sald County had passed out of
the population or valuation brackets provided In said law,
whichever was first in point of time, and any payments voted
for or consented to by sald other Commissloners after re-
celving such advice would llkely come within sald rule of
law,

Artlcle 1649 of the Revised Civil Statutes of Texas
gives the requlrements of a bond for a County Audltor, and
‘same 1s conditioned "for the falthful performance of his du-
ties". Article 1651 of said statute contairis in part the
following: "and he shall see to the strict enforcement of
the law governing county finances".

Artlicle 1653 provlides that he shall have continued
access to and shall examine all the books, accounts, reports,
vouochers and other records of any officer, the orders of the
commissionerst court, relating to finanoces of the county, eto.

Artiocle 1660 of said statutes provides that all
claims, bills and accounts agalnat the county must be flled
In ample time for the Audltor to examine and approve same
before the meetings of the commlssloners' court. That no
claim, bill or account shall be allowed or paild untll it has
been examined and approved by the County Auditor,.

Articls 1661 of said statute contains in part the
following provislons -



Page 7 "A1l warrants on the County Treasurer, except
warrants for jury service, must be countersigned

by the County Auditor."
See also 11 Tex. Juro, Sec. 52’.p.0 58l.

.in the case of Seséumsifs.,ﬁotts,'34 Tex.;355-50,'
the Supreme Court held that certain consideratlons must be
given to minlsterial officers and laid down. the following

rile:

: "We are not willing to endorse the proposi-
tion,.In 1ts broades{ sense, that a ministerilal
officer has the right and power to declde upon
the conatltutlonality or unconstltutionality of
an act passed with all t he formality of law. It
is the duty of such officers to execute and not
to. pass judgment upon the law, and we are of the
ocpinion that the clerk of the dlstrict court should
have refused to have lssued execution In vioclation
of what appeared to be avalid and binding law,
until the same had been declared voild by the tri-
bunal properly constituted for that purpose.™

The rule as to when a county audlitor can be held
liable for payments of compensatlon paid to others is laid
down in the case of Welch, et al v. Kent, et al., 163 S.W.
(2) 284, which involves a county auditor and his successor
In office, as well as the county commissioners, in the fol-

lowing language:

".so One condition of their oath and bond
(Art. 1649, R.C.S. 1925) was that they would
faithfully discharge the duties of their office.
To constltute & cause of action against a county
auditor on hls bond, the pleader must allege and
prove that, in the matters charged agalnst him,
he acted maliciously, corruptly or negligently,
20 C.J.8., Counties, § 140, p. 952: these alle-
gations must be made by the pleader becsuse of
the presumption of the regularity of the official
acts of the county audltor. ..."

See also the case of Wade vs. Board of Comfrs.‘of Harmon
County, et al., 17 Pac. Rop. (2) 690 Suprems Court of Okla-

homa. .

Under the statutes and rules above referred to
and set out, it was made the duty of the county auditor to
see that no payments of salaries were made to sald county
commissioners in excess of these provided for by law. Sal-
aries having been paid to the Commissioners of Hays County



Honorable Henry C. Kyle, page 8, 0=-4715

in excess of those provided for by law, we bold that the
County Auditor is limble for all such sums so pald, insofar
as he acted maliciously, corruptly or negligently in permlt-
ting sald payment to be made. It 1s our further opinion,
however, that the same rule of good falfh would apply to him
_as we have hereinabove held should apply to the County Com-
‘missioners, in that said Auditor would not be liable to pay
‘any of said sums pald to sald Commissioners prior to the d ate
he may have received asuthoritative advice from the County or
I District Attorney, or the Attorney General, that the law un-
der which said excess payments were made to sald Commission-
ers was unconstitutional, or that same no longer applied to
Hays County by reason of the change in the population or val
uation bracket, whichever was first in point of time. .

The general rule as to when the sureties on the
bond of public officials can be held llable for the action
of said public officials is lald down in the caze of Jeff
Davis County vs. Davis, et al, 192 S.,W. 291, wrlt dlsmlssed.
This was a sult against the sheriff and the sureties on hils
bond to recover certain sums of money paid to sald sheriff
on claims presented by and allowed to him that were alleged
to be unjust and lllegel. The trlal court sustalned excep-
tions filed as to sdaid sureties and dismlissed the sald sult
as to them. Sustaining this action, the Court of Civil Ap-
peals held sz follows:

LR N N )

"gnd in Heldenheimer v. Brent, 59 Tex. 5333,
1t was selid:

"rTo charge the sureties on a sheriff*s bond,
the act complained of muat not only be one_whi ¢h
he might rightfully do as sheriff, but whlch must
be actually done by him as sherlff, under c¢laim of
right to do the set as such officer.t

"This statement of the law is the application
of a rule by whlch the acts of a sherliff for which
his sureties may be held llable can. be distingulshed
from those acts for which they will not be held lla-
ble. The former are termed acta done tvirtute offlciit,
and the latter *colore officilv, The distinction 1s
thiss Acts done fvirtute offlcli®* are when they are
within the authorlty of the officer, but when In the
doing he exerciaes that authorlty lmproperly, or
abuses the confidence which the law reposes In him;
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whilst acts done *colore officilit -are. where -they .
are of such”nature the office glves him no author-
-1ty to do them. ~Gold v. Gampbell, 54, Tex. Dive. App.
269, 117 S.W. 463, at 468, - - o

See also Miiler, et al vs. Foard County, et al.,
59 S.W. (2) 277.

Under these rules 1t is our opinion that the sure-
ties on the bond of the County Auditor would be llable for
the repayment of any and all sums psld to sald County Com-
missioners that the Auditor himself would be lisble for the
repayment of, for the reason that permitting sald payments -
to be made to said County offlclals was in violation of the
terms of his bond which provided for "the falthful perform=-
ance of his dutles". In other words, the acts of the County
Audltor in approving payment of seld excess salaries to saild
County Commissioners was done wlthin hils authority as such
offlcer. Ordinarlly these rules would prevent the sureties
on bonds of said County Commlssloners from being liable for
the excess sums pald to said Commissioners, since same were
not paid in the performance of any offlclal duties on the part
of said Commiasioners; but, In becoming sureties on the bonds
of said Gounty Commissioners, said sureties agreed that said
Commissioners would "pay over to his County all moneys ille-
gally paid to him out of County funds, as voluntary payment
or otherwise, and that he would not vote or give his consent
to pay out County funds except for lawful purposes®. This
provision of sald bonds having been vliolated and sald bonds
having embraced the liabllity to refund said salsries as for
money unlawfully had and received from the County, we hold
that the suretles on the bonds of sald County Commlissioners
are also lleble for any and all sums the Commlssioners them-
selves will be liable for,

This department has heretofore, in opinion No.

0-4431, addressed to you, and opinion No. 0-3351l, addressed
to Honorable B. F. MoKee, County Auditor of Hidalgo County,
Bdinburg, Texas, and opinion No. 0~4635, addressed to Honor~
able Martelle McDonald, District Attorney, Blg Spring, Texas,
held that the county officlals named In seid opinlons who
had been pald certain funds under laws which were held to be
unconstitutional, should refund all such moneys recelved by
them from the date they were advised of the unconstltution-
ality of sald laws by the County Attorney, District Atterney
or the Attorney General of Texas, Insofar as saild opinions,



Honorable Henry GC. Kyle, page 10, 0-4716

or eilther of them, confllct wlth the holdings hereinsabove
made In regard to the 1liabllity of county commissioners for
repayment of excess salarles pald to them under an umconstl-
tutionel law end the time from which said payments should be
made, same are hereby expressly overruled.

Trusting thet this satisfactorlily answers your in-
quiry, we are

Very truly yours
ATTORNEY GENERAL OF TEXAS
s/ Jags. W. Bassett
By Jes., W, Bassett

.' Assistant
JWB:mp/¢g -
Encl.

Approved Oct. 2, 1942
s/ Gerald C. Mamm
Attorney General of Texas

Approved Opinion Committee
By BVB, Chairman



