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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GonALY Co MAKN
ATYORMAY GEHERAL

Honoradble Claude A. Williams

Chairmen and Lxecutive Director

Texas Unemployment Compensation Commission
Austin, Texas

Dear Sir: 7 Opinion No. o..l[. 5T
Re: Temmisizsicn) of \employer's

folloving factss

.~ "A gorporatilon with explay¢ atuk wrote us on
April 6, 1939, that 1t wol a2 longer have employer
atatus under the Unemployme beptuse from that
date forvard 1t vould vy 3/ than seven indi.-

- ;‘uction in forece, it

9, one of our field
gration telling ite man~
poration no good to fils
stion of aoverage at the end
ot the number of persons in the
sprporation vas nine instead of seven,

officera hg counted as in employment. The corporstion
hod not included two such officers in 1its count and hsad,
threfore, stated that the number of individuals in em-
ployment after April 6, 1939, wes only =even. It was in
May, 1941, that State wvs, Xenyon, 153 8. W. (24) 195,
referred to above, wes declded.
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Honorable Claude A. Williams, Page 2

"Because of the statements made by our field su-
ditor, the corporation did not file the fommal applice-
tion for termmination of coverage vhich was sent to it.
It did file such formel application in January of 1941,

A copy of the last mentioned form is, likevise, attach-
ed as Exhibit B.

"The question upon which we request your opinion
is vhether this Commission ahould consider the employer's
letter of April 6, 1939, sttached as Exhibit G, together
with the other circumstances rescited above, as cperating
to permit the Commission's terminating the corgoratian':
liability as an employer on December 31, 193%9.

The courts of this state have passed upon Section 6o 6f
Article 5221b, Vernon's Annotated Civil statutes, providing the
method of termination of employer coversge on several occasions.
You are no doubt familiar with these cazses. Witherspoon 01l Com-
pany vs. Stzte, 156 3. W. (24) 579; Webb vs, State, 156 8. W. (zd)

557; Harris vs. 3tate, 159 8. W. (24) 172; and Xestner vs. State,
not yet reported.

2pecifically, your gquestion is vwhether the letter of the
employer under date of April &, 1935, directed to the Texas Unem-
ployment Compensation Commission, may be considered as operating
to permit the Commiasion's terminaiing the corporatiom’s liability

&t the end of the year 1939. The letter of the employer corporation
reads:

"rexas Unemployment Compensation Commission
Auatin, Texasn

Gentlemen:

"0n April 15ih, we are suspending publication of
a daily paper becauss of increasing ocsts of coperation,
such as 5ocial Security Taxes. We will publish a paper
tvice & week in the future and as a result, after April
15th, we will employ not more than 7 persona, csusing
us to te exempt from Unemployment taxes. Will you
please advise us what notlice we are required to make
&nd to vhom, and at vhat date will we bhe relieved from
this Unemployment tax burdent

Very truly yours

- THE X PAPER

By (signed
Publisher"
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Article 5221b, Section 6(c¢), Vernon's Annotated Civil
Statutes, reads: :

"An employing unit shall cease to be an employ-
er subject to this Act only as of the lat day of
Jenuary of any calendar year, if it files with the
Coomission, prior to the 3last day of Muroh of such
yoar, a written application fortemination of sover-
age, and the Commission finds that there wvere no
tventy {20) different dsys, each day being in a dif-
ferent week within the preceding calendar ysar, vwith-
in which such employing unit employed eight (8) or
more individusls in employment subjest to this Act.
For the purposes of this subsectlon the two or more

loying units mentioned in paragraph (2) or (3) or
?:? of section 19(f) shall be treated as & single
employing unit,"

It is unfortunate for the employer that your field
representative advised him, since this sdvice resulted in the
employer's fallure to later terminate his coverage as suggested
by the Commission. However, the letter of the employer on April
6, 1939, was not within the period fixed by statute for termina-
tion. fThe opinion of Judge Combs in the oase of Harris vs. The
Btate, 159 s. W. (2d4) 172, states:

“# « 9+ @& gppellant contends that he made 'sub-
stantisal, practical and reasonable' compliance ¥ith
the Act upon termination of his coverage in Septem-
ber, 1937. This contention is besed upon the fact
that when appellsnt suspended business in Auvugust,
1937, and since a report and remittance to the Texas
Unemployment Compensation Commissian covering the
month of August, he inserted in the report the fol-
lowing: 'Final monthly report. Business absorbed by
Texas ?ab Company. renalty for employing labor too
great,

Judge Combs then says:

"fhus the Act requires two things as & prersq-
uisite for the termmination of coverage Dy an employer
subject to the Act, written appllcation by the employ-~
er for temmination of coverage, and & finding by the
Commisslon of facte which entitle the employer tLo
terminate it. We think the method preseribed 1s ex-
clusive and that vhen the status of ‘employer' once
attaches under the Act it continues until terminated
in the manner provided, # # & "
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The opinion of Judge Combs in the Horris case appears
to be in point on thies question and ve must follow it.

The Commission is not estopped by the action of 1its
representative. Regardless of the sympathy we may have for the
employer, ve believe the suthorities cited would prevent the
Commission from treating the letter of April 6, 1939, as a sub-

»
stantial compliancs with Section 6{s) of Article 5221b

Yours very truly

égzézl/zflif:;1’,‘ ATTORNEY GENERAL OF TEXAS
sr Mloness s
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