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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable F. i. Taylor
County Auditor
Braxoria County
Angleton, Texas

Dsar Ur. Taylor:

Opinion No. 0=-4%3%¢
Ret Where Judgment

8y 13, 1937, the
detes of Artiolc
+Sey and sale
mads to private
. » taxes delinguent
prior years, not inocludsd
Such Judgment, rezain &

BN, property. The lien
s for those years for

"A track of dend owned by an individuel is _
tate and County for a number of years prior
Assuming compliance dy the Tax Collsctor
requirenasnts, ¢ suit is flled on Auguetl,
ainst/thy reoord holder or owner and all necessary
ss as defendants asking for Sudgament fox
fthe yoars 1926~1927-1928 only end for a fore-
s suit is bdbrought to fruitionm in a final jJudg-
nent and lowing a regular order of sale, legal levy and
notice, the property is scld st pudlic asuetion as required
by law 2nd bid4 in by an indivicdual who had had no previous
connection with the land or the suit. A rsgular sherifft's
deed iz :clivored to the purchaser following his payment

of his bia,

. PQUESTION: (1) Assuming that the purcheser bid -
and paid the full amount of the judgment, interest snd
costs, are the taxes for the yeers other than 1926-1927-
1928 still a charge against the -land? :
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. ®(2) Assuming thet the purchaser did and
paid an amount less than the amount of the Jjudgment,
" {nterest and eoats of eourt, are the taxes for the
y-ar; o:gcr then 1926-1927-1928 at{l) a charge against
the lan .

. "(3) Assuming that the purchaser bid and
paid an azount less than the amount of the judgment,
interest and oosts, and all taxes appearing on the
Delingquent Tex Records of the County were included
in the suit, would the fect that tha Tax Assessor
failed to place the gropcrt on the tax rolls for
the years 1919-1920-1921-1922 placs & charge against
the property for thoss four ysars?”

Yor the purposs of this epinion, we assume
that all the regquisites for a valid sale wers oomplied with
prior to the effective ddte of Articls 734{5b. This act
changes the law materially,

. ¥We enmwer. your first question in the af-
firmative, In the ocase of State Mortgage Corporation v,
State, 9 S.¥%. (24) 271, a judgasnt had been rendersd by
the diatriot court in favor of the Stats for the unpaid
1925 taxes on said property. The Etate Mortgage Corpora-
tion purchased such property at the sale for such taxes
and received a deed from the sheriff. BSudssquently, a
suit was instituted for the unpaid taxes assessed sgainst
said property for the year 1926 and the years 1911 to 1918,
inclusive. The Mortgage Corporeation defended ths second
suit upon the ground that as the ¢haser of the lot at
sale mads for 1925 taxes, it aeguired gane fres from any
1ien for Gelinguent texes for prior years, and that the
1ien of the State for taxes f£or such prior yesars wers
*wiped out® by its purchase, and the State had no lien
for taxes on said property for the prior ysars. It appears
from the petition, Judgment, order of sale and shariff's
deed that the lien of the State for all other taxes was
¢xpressly "preserved” and that the sale for the 1925 tazes
was made subjeet to all other taxes and the lien seacuring
sans¢. The Court of Civil Appeals -of Texarkana said, in
" substanee, that §{f the ssle of the property for the 1925
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taxes had not bdeen made sudbjeot to the 1ien of the State
and occunty for the tazes unpaid therson for ths years
prior to 1925, the mortgage corporation as purchaser
would have taken title free of the lien for unpaid taxes
for prior years. :

- In State Mortgags Corporation v, Stats,
17 8.¥. (24) 801, the Comxmission of Appeals, Section A,
1n$:utorm1ns the Judgaent of the Court of Civil Appeals,
said: -

"In the Constitution (seotion 15, art, 8)
it ip deoclared that 'the annual assessment made upon
lended property shall be @ special lien therson.'

"As early as 1876 a provision that ‘all
taxss upon real property shall bs a lien upon anch
property until the same shall have been paid' (artiols
7172, Rev, St. 1925 Aota .of 1876, p. 260, §{22) got
into, end thereafter rexnained in the statutss.

"Article 7326 is e part of chapter 10, title
122, wherein Guties are prescribed for various publie
offiesrs of such nature as that complete and é&iligent
performance wiil result in data suffricient -(at e given
time) to disclose all taxes delinguent for any and all
ysars back to 182,, as in respeot to texés dslinquent
for any and all years sinee 1908 the oounty attoraey
is directed in terms of the artiocle to dring suil} -
& specific &irection being that in a suit he ahall
'{nclude all lands * * * owned by the sams person on
vhieh delinquent taxes are due,' and whieh, for ingtant
purposes and in deference $0 argumsnt maldes, we assumse
means that ths county attorney ought to include all tax
olaims for each and svery year then delinguent. As
imnedlate context of the directien Just mentioned, it
is provided that, 'Af through misthake, oversight or
otherwise any tax dae on any land #wned by the defendant
iz omitted from such suit, such omisyloa shall not b
any dafense against the collection of the tax due and
susd for.,' Ixpreasion of the direction {tself and ths
immediate context $0 which reference has just been made
was not in the statute prior to the 1923 amsndment,
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*In view of the constitutional provisien

- making each 'annuasl assesszuent! a ‘special lien,' and
in view of the statutory provisionm (erticle 7172) that
the lien shall be fupon the property until’ the taxes
‘shall have been paid,! thers is greet difrfieulty op-
posing preception of ground for saying that a ssle
for one year hes the sffect of extinguishing the 'lient
sesouring paymsnt of tax liability accrueé for & previous
year, Thare are some holdings in the cases oited, nevar-
theless, to the effeot that guch & result may obtain.
Existenos of those cases may well explain existenoce of
the precautionary languags exacted by the 1923 amendment.
By the terme of ertiocle 7326, as construsd by counsel
for plaintiff in error, it is msde the duty of the county
attorney t0 sue for ell delinquent texes when he suss at
all. But there 1g deolarztion that, 4f by his (or otherts)
'mistake or ovarsight or, meybe, purposs' any tax &ue by
the defendant 'is omitted from such suit,' this shell not
‘be any defense' therein. Menifestly, suoch omission
oculd not bde & 'defenss' in any event, if it be true
that forsclosure and sale for one yearts taxes might des-
troy the 'lien' for taxez delinquent for previous years,
The tnew'! ststute is tantamount, we think, to enaotment
in terms inhidbiting the result olaimed ani notifying
purchassrs that they ought not suppose imaunity to con-
tinuing effect of a "special lien' of an unsatisfried
'ennual assessuent,!t

wThe 1926 judgment (for 1925 taxes) and sale
414 not, in ouyr opinion, effect the state's right sud-
saquently to eanfores the liens for taxes delinquent for
years prior to 1925, ;

*That oconclusion rsnders immaterial questions
concerning efther the power to inolude in ths 1926 decres
ressrvation of such prior liens or the sufficiency (in
points of certainty) of the ressrvation actually mads.”

We answer your second question in the affirma-
tive. 8ince the sale for ths full amount of the judgment,
interest and costs does not affect the Stats's right to subss-
quently senforee its lien for taxes delinguent for prior yesars,
then 4t could not be seriously contended that a sale for an
nnoun: less than the eamount of the Judgment could have such
sTfest,
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Article 7328, Revised Civil Statutes,
provides, in part, as followst

®. « » 1f there shall be no bidder for
such land the county attoerney, sheriff or other
o{!locrAgnlllng the same, chni} bid said property
off to the State for the amount of all taxes,
penalty, interest and costs esdjudged sgainst suoh
property, « « "

¥e have been unable o find a case directly

ia point upon the effect of s sale to an ocutside bidder for
less than the amount of the tsxes, penaliies, interest and
costs, but Willis v, Martin, €5 8.w. (24) 1085, holds void
a2 sals to an outailde bidder for lesz than the full amount
of the taxes, penalties, interest and costs, where the State
had bid such full amount., It would Besm to be the polioy
of the Btate, aoting through its named offiocers, to see
that the property sold for the smount of taxes, penalties,
interest and costs adjudged against such property. We '
seriously doudt the validity of a tax sale to & private
~ parson for less.then the amount of taxes, penaltias, in-

terset 2ad costs adjudged ageingt the property sold, and
we 40 not think such 2 private purchessr & "good taith
purchager®, for he is presumed to know the law,

Answering your third queetion, we dirsct
your attention to Willis v, Nartin, suprs, and to Stats
::r:gago Corporation v, State, 17 8.V. (24) 801, whiech

1482 .

"And, if for any year (at least since 1870)
partioular lend shouléd be overlooked by azsessing
authorities, it dces not, for such ysar, escape the
burdens end in due ecurss will get on the T0lls. Sae
Chapter 9, title 122, Rev. St, 1G25."

Article 7172, R. C. S., provides:
%A1l taxes upon real property shall be e

1ien upon such property until the same shall have besn

padd. And should the assessor fail to assessz any real
estats for any ons or more years, the lien shall be
£004 for every yaar that he should fail to assess forg
and he may, in listing propsrty for taxes any year

thareafiar, sssess all the dack taxes due tlareon, ao-

sording to the provisions of this title.*
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Elaborate provisions are msde in the sta-
tutes for anforeing and colleoting such baok taxes, but
we ocite only the lien statute above for we consider your
question to deal mainly with the lien for such delinguent
taxes. Ye conclude, thersfore, in answer to your thirg
qusstion, thet the failure of the asssscor ¢ plece the

A property on the tax rolls for the years 1919 to 1922,
" 4noclusivs, does not &iescharge the lien of the Ztate for
taxes for such ys&rs,

Yours very truly
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