OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable A. J. Luckett
County Attorney

Comal County

New Braunfels, Texas

Dear Sirt

Opinion No, 0-4888
Re: Does ths_phrase "actus

mnigsion of one-half of one per cent
sh recelpts of each executor, adminis-
upon the approval of the exhibite

guardien, but no more than one sieh
be charged on any amount received by

comzissiol :
stor, administrator or guerdian,?

any such exw
"The question isi

»Poes the phrase 'actual cash recelpts of each
executor, administrator or guardian, upon the approval
of the exhibits and the final settlement of the ascountt,
include ¢ash on hand at time of death of testator or
intestate as shown in such agcount?
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*The only decision c¢losely related to this
question iz Willls vs, Harvey (Civ. App.) 28 S.w. (24)
page 282, Here the court had under consideration a
case of an Independent Exesutor, and not an adminis-
trator, guardian or executor with will ennexed, the
court admitting "this specifioc canse presented here
on appeal may not be regorded as in its (frt. 3928)
scop

"Your opinion No. C~8l1 would awerd to the County
Judze the commission of one-half of one per cent upon
all ocash recelved by an executor including money borrowed
by the exeocutor to pay olaims against the estate. Proam
this deolsion 1t 1s cobviocus that the question does not
depend on whether the cash was earned or is the corpus
of the estate. If money borrowed is money received by
the executor, then surely oash on hand turned over te
the exeoutor at the beginning of the acocunting period
is also money received."

¥e note that you say, "Your opinion Fo. 0-811
would award to the County Judge the comunission of one-half
of one per cent upon all cash receivel by an executor includ-
ing money borrowed hy the exscutor to pay claims ageinet the
estate, From this deoision it is obvious that the question
does not depend on whether the cash was earned oy is the
corpus of the estate, If ponsy borrowed is morey received
by the eXxecutor, then surely cash on hand turned over %o the
executor &t the beginnins of the accounting pericd is also
gsioney received.,”

Apparsntly you have misconstrued our opinion No.
0=-811 where o2 page 4 of said opinion it is expressly stated:

". « « it i3 estadblished that the term 'receipt!
as used in the statute does not embrace cash on deposit
in banks at the time of the death of the testator., Tex.
Jur. Vol. 25, pege 260; Coodwlin vs. Downs, 280 S.,W. 512;
willis vs. Harvay, 28 S (24) 288."
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In the case of willls v, Harvey, supra, it 1is
true that the court had under consideration a case of an
independent executor, However, the court expressly stated
in pert, "An independent executor is not included within
the term executor, as implied in the article, and the term
receint thereln used does not embrace cash on deposit in
the bank at the death of the testator. . . ."

The gowrt further stated in this cese, "It 1s
thought the term 'actuel cash receipts' should be held to
specifically desaride monies received by the executor other
than ocash or profits of the estate whioh was on hand when
the testator died, because ths words used point to and imply
that meaning.”

In view of the foregoing, the above stated
question is respectfully anawered in the negative,

We also direct your attention to our opinion
No, 0=-4447, wherein it was held that the County Judge of
Kleberg County was not entitled to & sommission as provided
by Article 3928, Verncn's Annotated Civil itatutes, underx
the given facte, Ve enclose & copy of opinicn No, O=4447
for your aonvenience., Apparently you have a copy ¢f our
opinion Ro. 0~811 and we do not enclose a copy of the sams.

Trusting that the foregoing fully answers your
inquiry, we are

Yours very truly
ATTORNTY GINERAL OF TEXAS
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