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b, the opimion -7 this dcpartnhnt as
_levied by Art. 7060, YV.A.C.S5. will

coicly” 7060, YeA.C.0. resds, in part, es
followa: '

"Zach individusl, ocompany, corporstion, or
ssscoiation owvnl g, ope:sting, smanaging, or oon~
trolling any ges, dlectric ; fi“:{ ulceuéioipw::&

water worksg, oy water =n ght plsat,; loos
:izni: any 1n¢5rpcratad town or city in thie 3tate,
 and ussi for local sale and distridution in said
town or city, aand chargimg for such gas, slectric

1ights, éleetrie power, or uate:;ygggllfnﬁkn Quare
tagly,'on the first da} of :ggg, y april, July,

s R YA BE AOMATRLED AS A DEFARTMENTAL OPINION UNLESS APPFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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ard Cotober of each year, a report tc the
Coapiroller under cath of the iziividual, or

cf the president, tressurer, or superintandent
of such eoapany, or ¢ rporsticn, or assocliati n
showing the gross am urt raceived fro: sueh busi~
ness done ia each ave.. lacorporstef city <r town
within thie “tate in the payment of chargas for
guch gas, slectrio lights, electric pover, or
water for the juarteyr neat precedinc. reid 1o~
dividual, ocompany, corporaticn, or asacciastion,

et the time of axking seid report for any such
irneorporated towan Or eity of more than one thou-
ean® (1,000} irhobitante, and less than two
thousend, five busdred (2,500) inhabitants, acge
cording tc the lest Federel Cansus naxt preeed-

ing the filipg of sei’ report, shall psy to the
Treasurer ~f Lhis tate an occupstirn tex for

ths quurter beginning ot said dete ajusl 0 for-
ty-four hundredtus {.44) of one (1) per ceat of
s2id grcas recaipts, as shown by said raport, , « "

The only questirn nrasented lsg whetier the
distrivutor is operating a "gas-works" or : ¢as “plant"
“within an fnoorporated town or oity” within the mean~
ing of Artiole 704C, ' In &iscussing this stastuse the
Commissior of “ppesls, in the osse of Ltilities Natu~
ral Gas Coapany v, “tate, 128 5.¥, (24) 1153, in an
opinion sdoptes Dy the Guprems Court, sald:

“The main objiect Of this statute is the
laylrg of ar cooupati: n tex egsinet those who
snpare in & business of the characoter daufined
in the statute, 7The sudjsct matter in r.apect
to which the tex is imposed 18 & business bear-
ing the o .aracteristic marks specified in the
statute. Tith reference to ths business of a
gas ocompsany, thase chareoteristio garke in-
clade, among cothers whioh need not bds noticed
at this tize, & goo~works loceted in eny ia-
gorporated oitr in this Stste which is ‘used
tor looal sele and distriduti.n' of gaz {n
said ¢ity or towa," :

In the sems cage the court make2 the further
statement that: -

“Since, therefore, thc,uéc of 'gas-works'
in & ¢ity ‘r town ir this ‘tate, for ths dia-
tridution of g+# in sald city or tovn is, by
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statute, malte an asgential characterintic of
the business taxe:, it followa that the busie
ness in vhich the rleintif? 1a avs-ged, asm
digelosed by the undisputed fagte, ic not sube
Ject %o the tax which thie stetute nrovides,”

The court had before it the uestion of wheth-
er = gax diptridbutor wvhose pipe line extened into the
city, from which gos was there delivered to a singls cus-
tomer wat liable for the tax, 4is will bs sgen from the
above quotations, the court in holding that such distribe
utor was not liable for the tax construes the astatute %0
levy the tnx woon tha Qeoupation whieh haa ths follow=-
ing ocharecteristiec marka: 1., The gue plent must de lo-
. geted within the incorgor ted city and 2, It must be

used for ths "loenl sale =l diatrlbutiqn" of gas in
suelh citv or town,

The word Tlogated™ “has bden vari-usly defined
ae fixed; fixed in placa; placed; situsted.” 38 C,J.
132, Enu varincua definitions are syzonym us, $if not
1dextigal, in meaning. 1iney vartsinly convey <¢lesarly
tLe ordinery significaticp of the word “locute,™ Thus,.
paraphrssing tha ststute, we may pay tihnt in ordexr to
becoss subject to the tax levied by .article 7060, V...
CeS. the pan diatributar must (1) own, opera-e, meanage

or eontrol e zue plant fixed in piln ’E placed or situ~
atad withir an ipoorporatea c¢ity or towa a nust
use such plaant for the local sale and dlstributics of
&sg in such oity or town,

“¢ think that, under the facts sudbaitied,
thers is no "gas plant” tggat!d uit%;g ths incorpora-
ted city, where the gae 1ls 4latr ¢4 by truck Lo the
customere in the city, end since this is true one ale-
aet of liability is lacking. Consequently, we hold
¢:at the distridutor deseribed by you 1is n-t subjeot to
the t-x. This holding, however, is limited to tha fact
situation statsd in your fnqguiry, viz: where the die-
tridutor owns no machinery, fixtures, sjul:aent or ape-
plispces used for ths local sale und dlst:ibutian of

BC  £cs and Jocutes withim the city.

373




374
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Cur opinicn No. 0-3776 states that:
"It 18 the opinion or this dqpartucnt in

s - B e - 4 _nd
1ins with the above quotead ocasses that any ipdi-

vidoal ¢r oorporation selling or distributing
liquid petroleua ges to more than one consuser
in any incorporated oity within the population
brackets stated in Artiele 7060, sr smended dy
Fouse Bill 8, Acts of the rorty-ucventh Legis-
lature, 19&1 would be pubjeei to the gross re-
" oaipts tax levied therein.”

: %a were thera disoussing a faoct situation
where the plaat of the dlestributor was locatsd within
the incorporated city. To the extent that suoh astete~
asnt 12 applicabdle to distributors whoss plaate are not
located in the incorporated citv it ig dictum, and 1%
is not applicable to the fact zituation here under con-
sideration.

Very truly y:urs,

ATTORNZY GEHSRAL OF TZXAS3

R

Fowler Robarte
Assistant
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