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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
.~ AUSTIN

v oy

GERALD C. MANN
ATVORNEY GENERAL

Honorable Koland Boyd
Criminal District Attorney
Collin County

NcKinney, Texar

Attention: Honorsble Dwight Whitvwell

Dear Sir:

used in the illegsal trane-
pertaftion of liguor, and a
felpted Queestion.

Tour letter 4Of régent date reguesting the opinion
of thie department the qusgtions etated therein reads in
part ar followe:

"Will you pleame ad
opinion on the\Jlollowing

se thie office your
questiions

Undér ArtiSle 666<44 0f the Penal Code
uh /% vith the illegel transportation of
uoy’ wefind this lenguage, !'The ocourt upon
e person o arreeted shall ordsr

ggnv otion of
coholid, be
in\Qgie\act less good cause to the con-
trar 1€\§g§;gdb the owner, thall order the
sale By public Auction of the property seiged,
and the Qffipér making the esale, after deduct-
ing the nees of keeping the property, the
seizure and the cost of =2als, shall pay all liens
and so forth!. The puniehment of the liquor con-
trol act make the offenses misdemesanors of which
the county court is the only court that has jur-
iedlction. Acting under the wording of thie
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gstatute our county court, after convietion of the
offenres in that court for the illegal trans-
portation of liquor, in the same care and on the
sane docket sheet enters an order directing the
sheriff to sell the motor vehicle involved in

the case. " )

"Quettion Ko. One. In view of the fact that
the conetitution of Texas provider that the Dis-
trict Court ehall have exclusive Jjurisdietion of
all oivil suite on behalf of the state to de-
clare forfeituree, is thir statute and the sbove
procedure under it, legal or 1llegal?

"Quertion No. Tvo. Article 950 of the Code
of Criminal Procedure provides that the County
Attorney shall receive a commission of 10% and
the county clerk 5% on &ll fines and forfeiturer
and judgments in behalf of the stats or county
for the collection of money., Does this statute
authorize the county court to direct the sheriff
to pay such commissions to said officers on the
selling price of a forfeited automobile, to be
peid out of the proceedes of the wvale?

"In thie connection, we desire to call your
attention to the case of Pharies ve. Iiubrou%h
118 8. W. (24) pg. 662 and particularly the fol-
loving language &t the hottom of page 063 wherein
the Austin Court of Civil Appeals says, 'Under
the statute involved and the authorities, the
guilt of the automcbile, or the state's right
of forfeiture, is imputed upon the conviction
of the owner or pereon using the automobile in
the commission of the offense; and relates back
to the date of the commission of the offense,

The proceeding is therefore not to forfeit, but
to enforce the forfeiture that has resulted un-
der the 2tatute from the convietion of unlawful
transportation of intoxicating liquor, in the com-
misgion of which offense the sutomoblle war used.!

"Our own personal idess of the situation is
that this vhole proceeding ie a criminal proceeding
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over which the county court has Jjurisdiction and
is not such a c¢ivil action and forfeiture as would
place exclusive jurisdistion in the district court,
and eince aes & result of the efforte of the county
attorney a conviction results in a prosecution,
and as a result of such conviction a forfeiture
of the car follows &nd & judgment 1is theredby se-

" oured ordering the sale, and a» a result of the
sale the State Liquor Board receives large sums
of money in cash, It occurs to us that thim 1is
a forfieture or Judgment on which the above men-
tioned fees should be paild.

*We are having & large number of these pro-
csedings in this county and during the past year
have paid into the Btate Liguor Board several
thourand dollars on vhich no local officer received
any fees vhich, by the way, would have gone to the
benefit of our officer's salary fund., In the
event you hold that such fees are collectadbls in
such proceedings, will you &lsoc adviee if the
court will be authorized to direct the withhold-
ing out of future sales sufficient funds to pay
feer in past proseeding? out of vhich no fees
were collected."

In ansver to your first question wve direct Yyour
sttention to our opinion® Nos. 0-4898 and 0-%693 whieh hold
that the progedure with reference to the sale of motor ve-
hicles under Artiele 666-34, Vernon's Annotated Penal Code,
as set out in your letter i1s legal and the proper procedure
to follov in such cares, In your first question you also
asked vhether or not this statute (Article 666-4A, esupra),
i¢ legal or illegal? We arsume that you raise the question
of the oonstitutionality of thie statute. In the case of
Phariss v. Kimbrough, 118 8, W. (24) 662, the question as
‘to the constitutionality of the statute (Article 666-4%,
supra), vas raised on sertain grounds ar mentioned therein
and the court held the statute to be constitutional.

We now coneider the second question submitted by
you., Article 950, Vernon's Annotated Code of Criminal Pro-
cedure, provides:

“Fhe district or county attorney shall be
entitled to 10% of all fines, forfeitures or
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moneys collected for the state or county, upon
Judgmente recovered by him; and the oclerk of the
court in whieh said judgmente are rendered shall
be entitled to 5% of the amount of raid judgmente,
to be paid out of the amount when collected.”

Referring to thie statute (Artiele 950, :ufra) it
48 stated in Texse Jurisprudence, Volume 15, page 424;:

"fhis enactment was intended to cover all
recoveries of money for the state or agouaty for
vhich & particular proceeding le instituted and
proegecuted to judgment of recovery in favor of
the state or county.”

Commissions on adjudged forfeiture2 become due to
the attorneye representing the 8tate only when the money iz
collected, and they ars to be taken out of sush money; they
are not coete and cannot be taxed as such. (State v. Dyches,
28 Tex. 535; Texas Jurisppudance, Volume 19, page 817.)

We do not think that the procedure with reference
to the sale of a motor vehicle under Article 666-k4, supra,
ie aprocedure to declare a forfeiture as contemplated by
the Constitution.. The procedure involved in the dieposition
of the property seized under eaid statute ir not a proceed-
ing to forfeit. We direct your attention to the langusge of
the court in the came of Pharies v, Kimbrough, 118 B8.W, (24d)
662, vhere the court is referring to such a proceeding and
saye

"The proceeding i# therefors not to forfelt;
but to enforce the forfeiture that has resulted
under the statute from the conviction of unlawful
transportation of intoxicating liquor, in the com-
miesign of which offenere the automobile was ured.

- L L]

We do not think that the statute (Artiele 950, supra)
1= brcad snough to allov the commisesion mentioned thsrein to
the county or district attorpey or to the clerk of the court
in the proceeding under consjideration, It will be noted that
Article 666-4%, rupra, among other thinge, provides in effect
that the officer makling the rals, after deducting the expenses
of keeping the property, the seiszure, and the corte of sale,
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shall pay &1l liens according to the priorities which are es-
tablished by intervention or otherwise at said hearing or in
other proceedings drought for said purpose, &8 being bonea
fide, and as having been created without the lien or having
any notice that the vehicle vas being used or vas to be uzed
for any illegal traneportation of liquor shall pay the balance
of the proceeds to the Board to be allocated as permit fees.

In connection with the foregoing it is our further
opinfion that the district or county attorney would not be en-
titled to any commisesion under Article 335, Vernon's Annotat-
ed Civil Statutes. In support of this statement ve direct
your attention to our opinion No. 0-2410 (Conference Opinion
No. 0-3105) construing Artiocle 335, Vernon's Amnotated Civil
Statutes. "

Copliea of all the above mentioned opinians referred
to are enclosed herewith. VWe also enclose herevith ocoples of
our opinions Nos. 0-4722 and 0-4040 construing Artiocle 666-4%,
Yernon's Annotated Penal Code.

Trusting that the foregoing fully ansvers your in-
gquiry, ve are

Yours very truly
ATTORNEY GREERAL OF TRXAS

. [l bl Lotlerrr

Ardell ¥Williame

v Assistant
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