Honorable C. H, Cavness
State Auditor
Austin, Texas

Dear Sir:

Opinion No., O~4507
Rey Bank overdraft in the loecal fumda
of State Eduoational Institutionse.

This will acimowledge receipt of your let of Ootober 5, 1942, requesting
the opiniom of this department, from whioh:iwe quote as followa:

*In conneoction with annual audits, now being made by this department,
of the books and records of the various State Educatiocnal Institutions
we have encountered s practice, on the legality of which we need your
opinion in order to make proper comment and recommendation in our
Reports.

"This is a praotice (which, inoidentally, is not general) of issuing
cheoks againat local Fund benk socounts 1e which thers. are not suffioient
balances to pay the checks. In other words these are financial
transactiopna whiokh reault in sotual bank overdrafis in certain of the
Local Funds which are #ubject toeppropriation, and resppropriation, by
the Legislature = a method of financing by the college which may be
questionable under sxisting statutes as 1t appsars to have the effect
of supplementing Legislative appropriations as well as porhaps extending
the State's oredit. RNaturally the recipients of these checks hold them,
or the bank pays them, ir antioipetion of future collections of Fees of
other revenues, sto, T® shall appreciste your answer to the following
gquestions:

w(1) Is 1t legal for the Finence Officers of a State Educa*ional
Institution t6 issue checks sgaingt bank accounts in which there
are not suffioient balances at the time to cover, on Local Fund
Accounts which are subject to Legislative approprintion?

- !
"(2) If the answer to question No, 1 indioates an illegal practioe,
what is the legal status of any snd sll such checks?

"We believe your suswer to these E;ua‘stionr probably would not be |,
" sffected ty the attitude or sotion of the'bauk on which the checkd -
had been drawn, that is, whether or not they had actually paid the
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checks with & resulting overdraft in tho lunk's own mccounts. Zotually
in one instance we find a Kational banik paying thoso checks as preranted
and oarrying in their books am overdraft aceommt of approximmtely
$15,000,00 on August Slst, 1942, & sitartion that has been more or

less continuous in this partioular instance, with the bank having been
furnished no seourity to oover these overdrafts ty the college, If

our asaumption that the attiituds and acts of the benk have no boering
upon the answer to the above auestions is inocorreot, we shall be
ploased to have you take thet into consideration,"

The answer to the two questions propounded in your roquest for an opinidm
calls for an interpretation of Article 26544, Texas Civil Statutes,

%e lave been unabdle to find sp intorprotation of this statute by eny of the
ocourts of this State, therefore our answers to your request for an opinion
are based on genoral legal principles as applied to the faot situation set
out in your letter.

Article 26544 was ennotod Ly tho Legislature in 1353, his statute provides
that the governing boards of the sevoral State sducational institutiors
taerein mentioned may retain control of the loeal imstitulional inecone I
ocarrying out the funotions of an eduontioral inatitutlan, and to select
depository banks therefor; that 4rie snd full accounts skell 1o rapt by
said boards, snd by the employees of such institutions of 2ll moray osllectiod
and paid out, the persons to vhom pald, and the purposes forihich peid; .
that oomplete reports should be printed bizunfially, eve., copies of which
are 4o o furnished to the stote officials thorein pamod, It *s further
provided that this law shall be subservien: to Lhe Liimnial appropriation
bills for the support of the several institut’uns thepin mantioned,

Sec. 1, (a) of the acts of the lsgislature in 1541, maling eppropriatioce
for educational institutions of higher learrzing reads gs follows:

"That 8ll belances in the institutional fund of Lthe zevaru!l “teie
Bducational Institutions named in the aot, at Liw olos2 of tha
fiscal year ending jugust 31, 1841, including #slarces in the
reavolving fimd at that time, and the entire incomn to sald fuuds
_during each of the two fiscal yoars ending dugust 1, 1942, and
Kuguet 51, 1945, walch are not otharriso eppropriated for either
or both of said years are herely appropriated for the support,
maintenance, operation, end improvement of seid State Institutions
during each of said years, respeotively.,"

Yo do not find anything in said statute nor in the said appropriation bill
that restricts the school suthorities of the educational institations in
question in drawing cheoks on the local fund bank accounts during the
fiscal yoar, within the limit of appropriation for the yecar, but we <hink
that said szchool authorities cannoct lmwfully drew oheoks on such funds
during any fiscal year in exocess of the appropriation made by the
legisleture for that yoar. '
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:e are of the opinion that checks drawn on looal fuimd bank secocourts in
oxcess of the sppropriation, by said school suthoritios, durirng any fiscal
year, that are sutstanding end unpeaid at the end of the fiszcal yoar, are -
izvelid and cannot bo paid out of the future revenues of such institutians,
Yours wery truly
ATTORNEY GENERAL OF fi7as

8/ Lo Pa Prios

By
Se Ta rice
Assigtant

Jp
ATPROVLS DEC, 1842
8/ Gersld C. Mamm

Goreld C. Mann
. ATICREEY G XRAL OF {-%

APIRIVED WIXIOR COMMZL. .2
BY B. ¥%. K.
CERIANAN



