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Honorable Taylor Cerlisle
County -~ttorney

Kaulman Zounty

Koufman, Texna

Pear 5irs -Qpinion.ﬁo. Qom,
Sa: 4, i | gation of Younty ate

Ao reaeivcd and
%e quokte from yoar

Your requast for oplnlaf X .
carefully conuidered by this\departmat
roaguast ae follows:

County by tho
gfter uhe res

ed, : Asaiatant Hon.
S8, uhe & bsen ¥r. Portera Assist-
e he ia not diaqanltfﬁca 1u any

d¥squalify 1ln thess cases ¢an ny

2V “eradith prosesute them or will the
-gourt have «‘appeinﬁ an attorney in each of thm
cages to hunﬂle ~prosecution?

*In tnls connection I would lie to clte Art,
25 Code ©f Crimine] Froeedure and the oase ol Care
rett v. State 252 S, W. 527 whieh ia not directly
in point but I am anavle to find any casea which
would enply to the above proposlition.
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Honorable Taeylor Carlisle, ~age 2

I would also iike to have your opinlon on
the question of where a County hag had & County’
Attorney who prosecuted all criminml csaaes inm all
sgurts of the County and unfier en act of the Low
gilslaturs on application to the Coammimsioners
court the nemé was ohanged to Orininul Diatrict -
Attorney.

"- o« v "

_ Artiole 25, Verncn's Anqnotated Texas Code of Crim-
insl Procadnre, :aaés in part as followst

"Article. 25. -(30] (31) D&t&ea of district At-
tornsys '

"Rach diatriat autcxney shall raprasent the
State in 8ll criminal 6&463 1n she aiatrict courta
ot hishgistrict ,‘1““' , shere he hag b

5nderscawlng surs

Seetion 21 of Article V of our 3eate Constieutioa
provides in parﬁ a8 tollews. ‘ e T ,

“The county attoxneys &hell represant tha
State in all cases in tke Disiriot and inferior
cowrts im thelr reapestiive oauntiesi tut if any
ocounty ahell be inoluded in a district in which
there shall Le a distriet atterney, the respect-~ .
ive duties. of dlstrict and county attorneys sball
in sush sounties be regulatod by the Leglisiature,"

Kaufman Counsy has no distriet attorney end its
oounty attorney represents the State in the dlstriet and in-

ferior eourta.

The euae of Garrett v, State, 252 =, ¥, 537, oited
by you, is authorisy for the propositioan that a district at-
torney is digqualified from prossouting a person by whom he
was previously smployed to detvend.

e have:aot been able to find any statute spacific-
ally prohiditing = county attoraey from proseocuting kn a ease,



Honoreble Taylor Cariisle, Page 3

where before his elsotion, be had been employed adversely.
However, it 1s an ancient osnon of legel ethics that no at-
torney shall represent adverse or oconflicting interesta.
It.is against pubile polley for a county attorney to prose-
oute in a case where he had -been employed edversely prior
to his election, irrespective of the absence of & prohibl-
tory statute, and we think the courts would so heold,

e ¥a therefore think that you have very properly
recused yourself in such cases. :

An assistant ocounty attorney has authority to take
arffidavits in his neme as esslztant county atterney. See
Dane v. State, 35 2., W. 661; FKelley v. State, 38 S. W. 39;
Hoore v. Ttate, 38 S. W. 209; Copeland v. Stete, 38 S. ¥,
210, and Faley v. State, 224 &. W, 771, . :

' The csee of Davis v. State, 58 3. V¥..(2) 89, holds
that an adalatent county attornmey is fully euthorl zed to eon-
duct a oriminsl prosecution in the neme of the “tate of Texas.

Article 31, Vernom's Annotated Texas Code of Crim-
inal Procedure, reads as followa: '

wArs., 31. (38) (39) ‘Aﬁtbrn'ey pro tem

*Whenever any distri{ct or county attorney fails
to ettend eany term of the district, county or Jjuet-
ice'd court, the Judge of ssid court or such Jjustlce
may appoint soms campetent attomey to perform the
duties of such distriet or county ettorney, wio shall
be allowed the same ocompensation fox hls servioces as
iz allowed the &istrict attorney or county attorney.
Said appolintment shall pot extend beyond the teym of
the aourt at which it is made, &and ahall be vachted
upon the appearance of the district or oounty ettor-

ney."

The oase of State v. Lackaey, 35 T. 357, holds that
an ettorney pro tem. appointed by the court hes all the powers
and 4duties of the regular prosecuting attorney.

The above quoted provisions of aArtiocle 25, V. A. C.
C. P., were undoubtedly enacted for the purpose of keeplng
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prosecuting sttorneys impartiel and to see that neither the
defendant nor the state are deﬁrived of oonstitutional or
statutery vights end was intended not only to restraln the
cffor of {llegal or eonfidentisl evidence or viclation of
orderly rules of Eroeaﬁure by prosecutizy officers, but al-
80 30 require tholr reousation in those cages in whick their
interasts may de such s to eamiae them %0 seorifice impar-
tial Juatice 4o personal sdventage., .\ progeouiing attorney
is under a &uty to ase thet no innocent man suffers and that
no gylilty man sacapes,

¥e bhave not been able to find any authoxrities on
your first guestion., While the queption is Aiffioult it is
our opinion that the agsistant county attormey would not he
disgqualified from copducting the prosecutions i given a
freo and untrameelled hané in the matter under tho faots
stated and in thé edsence of receivipg any illegai or im-
propeyr disclogures from the oounty attorney and in the ab-
sange of any interference from the opunty attorney with re-
spaot to the condust of the trial.

Howevar, it is our opinion that the safer and more
deairable thing fo do would be for the oourt to appoint an .
attorney pro tau, to ‘prosecuto the eases, '

Your second question is enswered by opinion Xo,.
ozzhm of this 4epartment, & <¢opy of whioh 1s enclomed here~
w -

Very truly yours
ATTOERZIY GENERAL OF TRXIAS
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