OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

-

Honorable T. ¥. Trimble, Tirst Assistant
State Superintendent of rublie Instruction
Austin, T e X a &

_ Dear S8ir:

Opinion lumber 0-4953

Res (1) ILength of contract vetween
conmon sckool diatrict ana ovus
driver. .
(2) Thether aele of scnuwol dus
by common school district must
be approved by county board.

.- {3) “hether payments for pur-.

chaso of bus may extend past
praaent school year.,

P .

We have recelved oar letter of Dctober ad, 1342, in
which you enclosé & lett&r from Mr. H. C. Hinton, Couaby Lu-
perintendent of ¥l Faso County. We quote tihe following [rom
Mr., Hinton's letter:

- W

“The Board of Trustees in’ ths smelter Common
School District desires to make a contract for
transportation of achool pupils fer a peidod of
longer than the remainder of thiis year. Please
give us or secure from the Attorney Genaral. the
rollowing 1nrormation.

"y, For how long way we make a conbtract for
transportation of pupils? That is, may we make
it for the rest of this echool year and for next
year?

"2. The School Board owns the present scusol
bus and dssires to sell it to tne contractor.

3y

SN

=~ et B y ph g ———— e

—— 1ottt = ™
il i T RN

kOO O PR SR

e T N .
b e Y 2
22 mrr———— L S s -

P A

e St

- — o



o
e
o

Honorable 'F. M. Trimble, page #E

Is it necessary to secure tiie approval of the
County Boerd in sccordance with Article 27537

®S. Can we sell the bus to him on credit
even though the final payments will not be
mede during the present school year?"

The only statutes, which we hsve been &ble to find,
authorizing the board of trustees of a schoocl district to
employ or contract with a person or firm for the transper-
tation of 1ts pupils, are Articles 2687s and 2813, Vernonts
Annotated Civil Statutes. 'Article £687e provides as follows:

"Fransportation of pupils. —the trustees of
any school district, comron or independent, mak-
ing provision for the transportation of pupils
to and from school, shall for such purpose om-
ploy or contract with a responsible person or -
firm,. Ko person shall bse employed to transport
pupils, who is not at least {wenty-one years of
age and & campetent driver of motor venicles and
sound in body end mind. All motor vehicles oper-
ated by school districts, directily or by contract,
in the transportation of pupils shall be covered:

~and so glasgsed or curtained at the sides and rear

a8 to protect the pupils from the inclemencivs of
the weather, and shall et gll times be equipred
with efficlient lighte and brskes. The drivers of
all achool transportation vehicles shell be re-
quired to give bond for such amount as the Board

- of Trustees of the district may prescribe, not

" less than $2,000,00, pagable to the district, and

- .eondltioned vpon the faithful and careful discharge
of thelir duties for the protection of the pupils
under their charge and falthful performance of tne
contract with School Boardg and they shall, bhefore
- erogsing any rallroad or interurban railway tracks,
bring their vehlicles to & dead stop. Failure to
stop before crossing such rallway as provided here-
in ghsll forfelt the drivers contract and, in case
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of accident to pupi;s or venicles the bcnd siall
be forfeited anc the smount and all ri ht there-
under shall be delormined by a court of competent
Juriasdiction. Acts 1929, 418t I0Ze, 1zt C.S.,

P- 96. chq 42’ S60. 1. )

Articls 2813, relating Lo consolidated school districts,
reads as follows:

. Yconsolidation: free transportation. — Then in
their Judgment it is doemed nécessary or sxpedient,
said trustees nay provide for the transportation of -
pupils to and from any elementary school or hizh ”
achool of the distriet whereupon such pupils may be
in ettendanca, snd trustees are herebdby enmpowerad to
employ transportation vehlcles and drivers for such

- gervice, paying the cost thaereof out of the local
~ maintenanse fund of the- digtriect or out of such other
“ funds as may be appropriated for this purposs. Id."

You will notice that both of these atatutes are silent
a8 to the term of the employment or contract. Xor that reason
it 1s our opinion that the contract may mnot cover z longer
period of time than & year.

- A claar analogy may be drawn between ths quastion under
consideration and the employment of teachers. Article 27502
authorizes the trustees of a common achool district ‘o employ
teachers for a period of time not in excess of two jears. Ar-
ticle 2781 authorizes the employment of teachers by ths board
of trustees ¢f an independent school district for a term not
to exceed three years, and by some distrlcts, for & term not
-to exceed five yeara. If the school dilstricts already had .
guch sutihnority, then there would be no point in passing such
statutes, 1t has been neld that these statutes are a grant
of pow?g,?ntgilimitation. ¥Fikes v. Sharp (W.E, Ref,), 112

Se W, ) 774
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We quote thie following from the oplnion of the court
in Flkes v. Sherp, supra:

"The facts that these common school districts
are supported largely by annual apportionments
from tha public free school fundsi that they also
derive their revemue Ifrom local taxation, the
rate of which may be charged from year to yoar
by the elesctorate; that they are subject to re-
classification from year to year by the county
authoritieg; and Lhat their scholastic popule~
tion may vary from year to year in e marmer se-
rlously to affeat their revenues; are considera~ -
tions which we belive strongly point to s legis-
lative intent that contracts binding upon their
future revenues should be limited to = Gne-year
period."

';.Irggithoutsthese provisions the board of trustees of
a school distrioct’ could employ teschers for a term no loager
than a year, then it is our opinion that as there. is no pro-
vision grenting the school trustees guthority to employ or
contract with a bus drivor for & perlod longer than a year,
the same mey hot D3 conge.

Our conclusion is congistent with the welil-ostavlished
principle that achool trustees camnnot create e deficiency debt
sgainst the distflet. Article 27493 Collier v. Peacock, 93
Tex, 255; Templeman Commion Scheol Bistrict ¥o. 1 of Bragos
County v. Boyd B. Head Co., 101l 8. ¥. (24) 352.

Your firet questlon is speeifically-answarcd as fole
lowg: . The board of trustees of a coammon school district may
not make a contract for the transportetion of its pupils for
a longer term than a year. A contract mey be made for the .
remainder of the current school year, but it cannot cover both
the remeinder of this school year and the following school
year, Our conclusion i1z strengthened by the fect that the
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Honorable W. #. Trimble, page #5

state Department of Zducation has lonyg construed tuc statutes
as suthorizing & board of trustees to make & trausportation
.contreact for no longer period of time than one year.

- We wish to direct your attention to the current rural
aid bill (Acts 1941, 47th lLeg., R.S., H. B. 284, ch, 549, p.
880) wherein it is provided that the county boards of trustees
may employ bus drivers. Sectlon 4 of Artlcle V (Transportation
Aid) reads as follows: :

' “county Boards of Trustees are hereby author-
ired to employ bus drivers for one year and the
salary of no bus driver may be paid out of the
County Board Transportation Fund created herein
unless such bus driver is so employed. Provided
further, that only puplls or persons dirsctly
connected with the school systsm shall ve trans-
ported on school buses winile in the pdrocesa of |
transporting pupils to and from the school and
any bus driver violating the foregolng provisions
shall forfelit his contract and shall be Immediate-~
ly discherged by the County Board of Trustees,
However, subject to the provisions herein, bus

- drlvers who own their own buses and zre so em~

- ployed may be given s contract for nst to exceed
two (2) years conditioned that said bus drivers
agree. to make improvements on their busses, 20 as
to more sdeguately insure safer transportation
for the scholasticz, and the route of sueh bus

" 1s n:t changod for the second yaar of the conw

' tmc - .

!on will notice that the county board may employ- bus
drivera for one year, or if the bus drivers own their own
buses, for two years if saeid drivers "agree to make improve-
ments on their buses, so &8 fo more adequately insure safer
transportetion for the scholastics, and the route of such bus
18 not changed for the second yoar of the contract." However,
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the point about which youw: inquire 1s tihne authority of tine
board of truatees of the school distriot to make such &
contract, not the ocounty board. We wish to point out, how-
ever, that under Section 4 above quoted the salmry of a bus
driver may not be paid with rural ald funds unless the driver
is employed by the county board, assuming, of course, the
school dlatrict is eligible and entitled to participate in
the rural sid benefits.

¥e now will consider the second question, It is stat-
od that the school district owns the present school bus and
desires to sell the same. -You wish to know whether tne approv-
al of the county board must be secured under the provisions of
Article 2753, which reads as follows:

"sale of school property.— The trustees of
any school district, upon the order of the county
trustees prescribing the terms thereof, when deem-
ed adviseble, msy make sale of any property be-
longing to said school diatrict, and apply the
proceeds to the purchase of nsxessary grounds,
or to the building or repairing of schoolhouses,
or place the proceeds to the credit of thse avall-
able school fund of the district.®

~ Although this srticle does not apply to indepsendent
school districts, it does apply to common school districts.
Re. B. Spencer & Co., V. Brown, 198 S. W, 1129. Though the word
"property” in its broad sense would include both real and per-
sonal property, it is our opinion that "property" as used in
Article 2753 is limited 1n its application to real property.
This conclusion is reached because of several reasona, First,
this article is placed among those statutes dealing with the
land and schoolhouses of districts. (See Article 2752, relat-
ing to the construction of buildings; Article 2754, declaring
that tho schoolhouses and grounds shall be under tie control
of the district trustees; Article 2756, ralating to the use of
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schoolhouses by white aiid colored students)}. Second, none

of the cases in which this article has been construed in-
volvaed. the sale of personal property, but on the contrary,
dealt only with conveyances of real estais. Tiird, the uses
for which the money derived from & sale under Article 27563
may be applied are clesarly indicative taatl a sale of realty
was contemplated, Fourthr, taere is much more reascn to re-
quire tha approval of the county board on a sale of realty
than there 1is in the case of personal property, foe the value
of the peraonal property of a district is usualiy negligible
as compared to its real property value. Until tius Legislature
authorized the purchese of buses, the only perscnal propertly
that a district could escquire consliated only of supplies and
egquipment, and we think that at the tlme Article 27535 was
originelly enacted (1905), the lLeglslature had in mind only
reeal property.

The queation now arises 88 o tue aucaoriiy undsr
which the bhoard of trustees mey sell tne personal property of
the district. The trustees of a common scnool district are a
body corporate snd are given the right to manegse and control
the school district and its property. SHee fnrticlas 2748 and
2749, Revised Civil Statutes. They ars autiworized to purchase
supplies and equipmsnt. lee Artlcle 2827, Revised (ivil Stat-
utes. It is itrue thet a board of trustees possssses only the
powers exprossly conferred upon it by law or necessarily ime-
plied from such powers, IHarlingen independent Ichool vistrigt
V. Paie Bros., 48 S. . (24) 983; 24 R.C.L., 564. However, we
belleve that as ths board ci trustees of a comon school dis-
trict is a body corporate authorized to acquire equipment and
supplies, it hias the aulhurity to dispose of such property b
sele wnen the board in its discretion determines thnat the int-
erest of the echool district would be best served by the same,
and if this power is not an expressed power, it 1ls certainly
an implied one. Conpare Vestal et al., v. Ficaering et al.,
(sup. Ct. Oregon), 26 Fac. 821l. In tus Lfusvauce ui tihe sale
of realty, an additional reguirement ls added; nwisly, the act
of the county board in jolning with thae locul busru. ULutl this
requirement is not present in the sale of porsvault,. Your
second question is, therefore, answered in the wne utive,

R
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If the board of trustoes has authority to sell the
personsal property of the district, tnen as tae terms of such
sale are not set out by statute, it is our opimion tcat tre
board may detemine such Terms, provided, of course, that
they ares reasonable,

Your third question is, therefore, answerec as follows:
If the board of trustees in iis discrotion determines to sell
the bus on credit and such acticn is reasonable in view of all
the facts surrocunding the transaoction, then it may do s0 even
thoush the final payments ars not to be made during tne present
school year. It is our further opinion that the money received
from the sale of thie bus wonuld be locel funds under Section 2
of Article 2827 and could be used only for those purposes which
are set out Iin such provision.

Very truly yours
AL ORHEY Gi: aF..ﬁ.L OF 2TEXAS

‘ Geirbe «. Spdrks

Assistant
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