OFFICE OF THE ATTORNEY GENERAL OF TEXAS
| AUSTIN

GrrALd G MANN
« ATTORNEY GENERAL

Honorable Glenn Capps
- County Attorney

¥ason County

Mason, Texas

Dear Sir: O—k996

091nion R

gated by the State Hiphway Conpisdion, evidently under &
suppogsed grant of authorxlty coptaihed in Section 8 of Art-
iole 8% a, ¥ernon's ated Pepfl Code of Texas, asg amend-
ed by Houzé Bill No. 1074, Chapler 506 Aots of 1941, 47th

% A e unlawful for eny person to opere
ate or\drive gay motor or other wehicle upon the
shwpys of Texas at a rate of speed in ex-
v (60) miles an hour during the daye
time, or to drive or operats a mntor or othsr
vehicle at a rate of speed in excess of Tifty~five"
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(55) miles per hour during the nightti:e, or drive
or operate a notor or other vehicle within the
corporate limits of an incorporated oity or town,
or within or through any town or village not in~
corporated, at a greater rate of speed than thirty
(30§0m11e8 per hour; provided, that it shall be
unlawful to drive or operate upon ssid public high-
ways a ocommercial motor vehicle, truck-tractor,
traller, or semitrailer as defined in this Aot

&t a rate of speed in excess of forty-five (Lss
‘miles per hour during the nighttime., Provided
farther, that it shell be unlawful to operate any
motor vehicle engaged in this State in the busi-
ness of transporting passengers for oompensation

or hire on any highway, road, or thoroughfare not
privately owned between oities, towns, and villages
at & rate of spesd in excess of fifty-rive (55)
niles per hour, : '

. "'Daytime as used in this Aot shall mean a
_half hour before sunrise to a half hour after sune
. set, and nighttime shall mean at any other hour,

_ "tProvided further that no person shell drive
a vehicle on a highway at a speed greater than is
reasonable and prudent under the conditions then
existing, having regard to the asctual and potential
hazerds when approaching end crossing an interseo-
tion or & rellway grade corossing, when spproaching
end going around a curve, when approaching a hill
~orest, when traveling upon any narrow or winding
roadway, or when special hazard exists with respect
to pedestrians or other trarfic or by reason of
weathey or highway conditions; and speed shall be
.80 oontrolled as may be necessary to avoid collide
" ing with any person, vehlole, or other conveyanae
on or entering the highway in compliance with legal
requirements and the duty of all persons to use
dus care.

"'The State Highway Cormission shall have the
poser end asuthority upon the basis of an angineer-
ing and trarfic investigation to determine and fix
the maximum, reasonable and prudent speed at any
road or highway interseotlions, rallway arade crosse
ings, ourves, hills, or upon any other part of a
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highway, less than the maximum hereinbefore fixsd
by this Act, taking into consideration the width
and condition of the pavement and other ¢ircum=
stances on gsuch portion of said highwey as well
as the usuel traffio thereon. That whenever the
State Highway Commission shall determine and fix
the rate of speed at any sald point upon any high-
way at a less rate of speed than the peximum herein-
before set forth in this Aot and shall declare the
‘maximum, reasonable and prudent speed limit thereat
by proper order of the Commission entered on its .

. minutes, suoh rete of speed shal) becoms effective

. snd operative at gald polnt on ssid highwsys when

. appropriate signs giving notioce thereof are erected

- under the order of the Commission at such inter-
aeotion or portion of the highway.

wt....m_

- Tne order of the State Highwsy comisazon, #ixing
the general 35 mile per hour speed limit, was passed Septeme
ber 22, 1942, énd is as rollowa: '

' "An angineoring and traffioc investigation end
gurvey of the Texas Highway System having been made,
the Commission finds that meintenance equipment,
materials and supplies necessary to maintsin and
prolong the life of the system in its present con~
dition are becoming incroasingly difficult to ob~
tain because of priorities and other restriotions
of the Federal Government; that most of the bighe
ways comprising the system are vital to the national

' defense and should be preserved in the besat possibdle

- manner for such usej that a reduction of the maxie
mum speed of motor vehioles using such highways will
decrease the wear and tear upon road surfaces and
at the samo time permit the safe operation of ve-
hiales with worn tires whioh cannot be replasned.

"Xt is therefore ordered by the Commission upon
the basis of such engineering and traffic investiga=-
tion and survey, that the maximum reasonable and
prudent speed of motor vehicles on &ll highways com-
prising the State Highway System, outside the linmits
of 1noorporated oitiea and towns, be reduced to a

-
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spoed not in excess of 35 miles per hour, and the
State Highway I“ngineer is authorlzed and Gireoted -
to prooeed with the ersotion of eppropriate signs
showing the maximum reascnable and prudent speed

on 8ll highweys ocomprising the State Lighway Zystenm,
outside the limits of inocorporated clties and towns,
as not exceeding 35 miles per hour." :

¥rom & careful reading of the above statutory pro=-
vision granting the Highway Coummisslon the authority to de-
terminre what are maximum reasonable and prudent speeds upon
cortain sections and points of the Texas highways, we are. im.
pressed with the bellief that the wording of the statute itself
does not show an intention o give the Highway Commission au-
thority to establish a new speed limit of general application
on all the meany thousands of mlles of State njgnways, but
rather indicates a contrary intent. The obvious intent of
the grant is to empower the Commission to do what the Legise
lature itself could not practiecably So: to €etermine and fix
maximum safe speed limits (below the general maximum limits)
at partiecular "road or highway intercections, rellway grede
erossings, curves, hills"™ or upon eny other perticular seo-
tion of hishwsey which, bacause of predeterminod locale-not
general=~oonditions, might present extraordinary hazards to
" traffio safety. : _

But the qucted order of the Commisslon goos beyond
the authority grented, and in effect, attemplis to repeal &
general penal law passed by the Leglslature, apd gubstlitute
in its place an order passed by an administrative board, .

Yhile we recognize the patriotic motives which im-
pelled ite passage, yst it i3 owr opinion that sald order of
the Stete Highway Cormission, fixing the maximum speed limit
on all highways comprising the State Highway Oystem at 35
miles ver hour, is in excess of the Commissicn's authorlty
and therefors invalid. The Legislature is pow in sesaion and
oen make such changes as 1t deems desiradble.

e oxpress no opinion conesrning the constitution-

_ ality of the delegation of authority contained in sald Sectlon
8, nor is this opinion to be construed as pasalng upon the
legality of other orders of the State Elghwaey Commimsion fix-
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ing the maximum speed limi$ upon particular seotions of the
State Hlghways at 35 miles per hour,

Ybnrs very truly
ATTOMY GENERAL OF TEXAS

w/d&&%

W. R, Allen
Aasiatgnt

ATTORNEY GENERAL oF TE}{AS
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OFPINION
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CMAIQMAN



