OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanaLD Co MANN
ATTORNEY GENERAL

Konorable Charler K. Theobald
County Attorney
Galveston County
Galverton, Texas

Dear 8ir;

Your request for op
carefully coneidered by thie d
by you are briefly ar followe;

+ Juetice Pipert,

jgs re-elected in the Novem-
¢e Piperi volunteered in

¢ from your letter that

d wve bare thie opinion up-

*ther that Juetice Fiperl

ary 1, 1943, ar Jurtice of Court

he Justice of Court 1 “"AY 1

the dutier of the Juetice of Court

er \the provirijne of Article 2377, V. A. C.'8. Your

rom/your requeert) are ar follovse:

icgpgr rily perfo
B

’ e Quesrtion i¥ vhether the Justice

of the Peace, of Court l-A rhall continue to per-
form the dutier 8# Jjustice of the peace of Court
i-B; and, if #o0, will the a beent justice of the
peace be entitled to the feer e&rned during hie
abesence or wlll the feer earned in Court 1-B by
the Jjustice of the peace of Court l-A be acgounted
for by him in hir annual report and &lil in excess
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of his legal compesnration be considered excese
fesr to De paid over to ths County as ix requir-
ed of any official operating under the fee wye-
tem i9 required to do ehould he have excere?
fae!.

]
¢ s & e

"Therefore, from the sxplanation of the
rituntion vhich ceonfronte us, will you kindly
advise me 1f, in the event a jurtice of the peace
war re-elected at the lart general election to
his office ar juetice of the peace, may he ap-
point somecne Lo serve for him until he 1e dis-
charged from the military serviee; ané, 1if ¢o,
how are the feer to be diepored of, that ie: com-
pensation esrned by feee; 8nd, in the event he
has suthority to appoint eomecone to ae¢t for him,
iz there any provision in the law by which a
valid bond could be taken to protect the county
ar to sxcerr feer, Or would it be necerrary for
suchaseirtant, if sauthorized to be appointed by
the Jjustice of the peace, to give an indemnity
bond to the abrent Justige of the peace to pro-
tect hir official bond when he Qualifiss.

.« ® & &

“You will note that Art. 2377, R.C.8., ix
rather permiseive, that is; that the nearest
Justioes of the peace MAY temporarily perforn
the dutiee of office. Whet would be the situs-
tion in the event the Jjustice of the pesce of
Court 1l-A should decline to perform the dutiee
of the jurtice of the peassce of Court 1-B?

» L
LR TR

Article 2377, Vermon't Annotated Texas Civii 2tat-
uter, provides:

*Whenever there it 8 vacanoy or the Jjustice
in any precinct shall be abeent, or unable or
unvilling to perform theduties of hie office,
the neareet Justice in the county may tempor-
arily perform the dutier of the offige.”
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OCpinion No. O-3T7A43 of this department holdr, among
cther thinge, that there can be no "assistant county judge.
We quote from said opinion ae followes

"It ie our opinion that Article 3902, K.C.5.,
doer not suthorize the county judge to appeint
8 deputy or assirtent tc act ar county Judge dur-
ing the period of hie abeence.

"It i» a familiar rule that judicisl suthor-
ity ocannot be delegated. The office of county
Judge ir crested by the Constitution, and the
manner by which 1t ie to be filled ie provided
io that document. The dutiet of the county jndsc
require for their execution the exereiece of Judg-
ment and disoretion. The people, by elscting a
county Jjudge, repose tpeclal confidence in the
Judgment and disoretion of the person thus eleot-~
¢d to fill the coffice. It may doubted whether
the legirlature in ruch ciroumstances, may dreats
the office of deputy or aseivtant county judge
and permit the gounty judge to delegste the e¢xer-
¢ive Of hie judicial power to such deputy or se-
eietant. Parentheticslly, it ies signifiocant that
the offices of 'deputy' or 'aseietant! judge 1e,
fc far ar Ve can destermine, unknown to our syrtem
of Jurisprudence.

*Whatever the scope of the legivlative power
may be, however, ve think it olear that the au-
thority to delegate the exercise of judicial
pover, or the authority direotly sonferred by
the legislature upon the ‘deputy' to exersise
it, murt De exprerv. It ir not to be inferred
from the mere permisrion to sppoint deputies, as-
eistanty, and clerke, for the nature of the au-
thority to be exercired by such subordinater is
not preeoribed by law, In sush inrtance, it i
rather to be asrumed that the leglvleture c¢on-
templates the delegatlion to the deputy or aseis-
tante of the authority to discharge ministerial
gr adminirtrative functione of the principal of-

ice.
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"Ho statute oreates Or defines the povers
and duties of the offlice of 'deputy' or ‘aseis-
tant' county judge. For the reason stated above,
ve holé thet Article 3902 doer not authorits the
appointment by the county judge of & deputy or
argirstont veeted vith suthority tc act av the

- gounty judge himrelf might with respest.to mat-
ters involving the exercise of Judgmeant end die-
eretion, or the exercise of the Judicisl power."

Article 101}, Veranon'e Annotated Texas Code of Crim-
inal Procedure, provides:

"No item of corts »hall be taxed for & pur-
ported mervice vhich war not performed, or for a
tar;ico”ror vhiok no fee ie¢ expresely provided
by We

Anrvering your questiocns Lt is our opinion under
the facte stated and azsumed:

1. There is no such office ar “"sssistant Justiee
of the Peace™ an judieial luthoritg can not be delegated and
no wueh purported “aseistant” can be appointed to set for
the Justice of the Petoe.

@. The Jurtice of Court 1 "A" will be entitled to
receive the feet he earns vhile temporarily eerving in Court
1 "B" which he of courss must acgount for under the perti-
nent maximum and exceser fees etatuter.

3« Jurtige Piperi would not be entitled to feew
hes doer not eara. For exsmples, Article 1052, Vernon's Aunot-
ated Texars Code of Criminal Procedure, provides certain trial
fesr to justigee for finally diepoeing of criminsl cawes, if
the justioce of Court 1 "A"™ aceepted a plea of guilty in &
mindemeanor case in Court 1 "B® theH ths Juetlge of Court
1 "A" vould be entitled to the trial fce and certainly not
the Jurtice of Court 1 "B" who did not perform any service.

4. Ve agres with you that Article 2377, V.A.C.8.,
eupre, if 2 directory rtatute and is not msndatory. However,
if the Jurtice of Court 1 "A" declined to serve in Court
1 "BY litigante and peace offleery oould file their civil
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suite and criminal caves in ocourt 1 "A" and it would then
be the mandatory duty of the Justica of Court 1 "A" to dis-
pove of the civil and oriminal litigation filed in hie court.

Irurting that thie eatisfactorily answere your in-
quiry, ve are

Very truly yours
ATTORNEY GENERAL OF TEXAS

w 7 Pz

Aseistant
WdFidb

RIEY GEEELAL OF TEXAS

ATTO



