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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honoxrable Fmnett Vilburan

County Attornoy

Sheldy Coundy

Contesr, Texas LR N

Dear Sir: | - Opinion Yo, 0—5 Z .
: " Ret i ney viao bpeones

carcfully cousgidsraed b; th;s :
requesd as. follows.

“he follod.“ Nauat rissn in thls
county:.

"The oo nty (s y vig was dlcoted o sorve
' IN-Fer period beginning

January 1, 19& viak eleetei wijile he wvias an on-

‘listed k { waiggfonyd officer) ia the

U, 8, Ars s Uiy¥s pan is in an of?;u

: Ticer in the aray of the
UL 8¢ eitherAmigdiately before Janu¢3y 1, 1943 or
A ftely woroylter, “his situation hag raised
2inz Yueskions, and I am harcu;tn sub-

- e one ennounces Tor the office of
County attorney and, thon, voluntarily enlists in
the U, 8, anroy, and is nou1natca in the Dasocratic
prinarios &nd ole#uoa in tho Yovember elections

. wvihile still an enlisted san in tie wrny, and sudb-
scquontly becowes a coamissioned officer in tho
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Eonorzble Epnatt VWilburn, Page'é"

V.S, aroy either immediatcly bofore ha qualifies
Tor office, or dlroctly thowaaitor, &oez lia he-
cozing o com:ilszioned officer in thoe U.3. svny
vecats the olifice of county citorney go us %o
create & vacancy under Articlo V, scelisn 21 of
the Texug Constlitutlon and urticle 2355, Vernon's
Revised Civil Sirtutes, and thoreby pive $he Con-
migsionay's Court the pover to Till this vacancy?

®2, Could & oonmincioned officer in the situne
tion ecbovo appoint sn assistant o essums the duties
of tha Gfrice of Counby Attorpey in Lis absonco,
oxr would. the Comniesionorts Court have tho sole au~
thority oo £ill this vacaney?

¥3. Suppoze the County Attorney-Flact while
58111 a non-comuinsionsd officor, guulifiea for
the office ol Couaty ittorney, appolntas on acsiib-
-ant to perfora the dutica of Lho Cffice of County
Attorasy, and leater, the said County Attoxney Lz~
gomes a commissionad officar. In suoh un evond
{the County Attorpoy becoming g comnmissioned uifi-
cor) would the asslstant County Attorney rotain
his office, or woulé & vaténosy be crected uo ac to
give tho Comaissionerts Court the power and eutbhor-
- 3ty wndexy Article 2355, Vernon's Revised Civil
- Ststutes, o appoint a County Attorney (o rill the
office until the pext general elaotion?

ke Xf the stetus of the law 3s that 2 cop-
missioncd officer vaestes the office of County
Attorney, then, would the fact thzt ene of the
genoral provisions of the Conatitutlon provides
that fe)l ofricers within the State shell cone
tinue to perforia tho duitieg of tholir offices un~
41 thelis successors ehall be duly gualificdt .
provent tho ocourrence ol o vacanoy undoer Artlcele
V, Zgotion 21 of tho Oonstitubion and ariicle 2355
Vornon's Revisged Civil Svotutes?

- %I gubmit the Tollowing opinisn on tho polnis
in quostion for your exaninationg

TGUIINTON 0XZ: Who tnswer to this guestion
is best answered in Opinion o, D-4690 of the Ate
tornoy CGoneralts Danarimont. %Whe portions of that
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opinion tkit peritain to this question are a5 fol~
1 4813

uisgetion 12 of Article *VI of tae Constita~
tionp is ez followa: "o nomber of Congr regs, nor
parson holding or srercising any ofilce oY - profit
or trus%z, under the United 3tates, or oifthoer of
then, or widez eny foreign rovor, ‘ensll be eligi~
ble as a nexbexr of the legiclature, cr hold or
excreizs quy offica of paofit or trusy unﬁer this
Btato."

“In Stats v. Donress, 53 Tax. 397, it wa .

hold &dad sn oiiicexr of thn Unitaed States on uha
robtired list constitated & pary of the sxwy of tle
Unitod States, and (hat as such oifiger, ha wan
forbiiden to hold at the sang tise the 0ifice of
uayor of the Clty of Auatin. 5Stste v. Poliress,
53 Pex. 387. In 3% parte Mailey, 240 S5.%. 91,
the Courdé of Crininel Appcals enghssized this by
axcepting from the xunle tha case of % nexdey of
the Hutioasl Gaard, who bad not been called into
scetnal service of the United States, the office
beinz that of Listrict Juige.

*fhe yule 1s furthor nccOLtua»eﬁ in thr caae
of lLowe v, otato, whersin the Court of Crizuimal
Appesls difFerentiated tho statua of a Mational
tfuardapan and Distriet Judge., %The Disteiet Judze
bairg absont, the Bar eleclfed & . prcial Juizre,
end the vaglar jodge tusrealfor went into the
asobive gervice, and tho court held that the Spes
cial Julge hea’ poEoy ty continue tha term elveady
bezun, Towe V. State, 201 2,%. 965,

Ty is well aattlod that wheiss oo astents
un incowpatliblic offico with thp ono he holds he
thereby eubomntically as rattexr of law vacutss
the first office, 3tate v, DuJIass suyira; Lowg
ve State, supra; 21c1caart Ve °arfnr 27 Tcx; 558;
atats v, Brinzorhoifl, 656 1nx. hi, ]7 B, 30

State v, Velentine, l&u 1 P 1009' rruitt s C]
Eo~e Indepecdont Sehool Dist, Yo, 1, 84 :.W. (2
100k 200 A LR 11;& ?oc] Ve Radlroad Commis
of Texay, 107 H.Y4. 5 L
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“I{ s to be noted that cven if the office

of County Attoracsy sl that of a coanisuionod ofw

. ficor in the V.2, Army wore held to be compatidle

. 0ffioen, s5t3il) ths law provides that while 2 por- .

gon vho already holds oty office is notiineligible
to hold a cetond office, yet such person-nust
elect whileh offfice hs will hold, Toxas Jurispiu-
dence, Vol, 34, VWUBLIC OFFICYRI, scction 19, page
352; state v, Byinkerholf, supra. And, in the
ovent © person holds o federal office &nd atvennts
o qualify for & state offico, the stote offico,

. undGer Art, X¥T, acctioa 12 of the Constituiion,
is the forbidden office. Corpus Jurds; DVFICHRG]
sedtion 553 peages $47~94L8; State ve Dezyress, supra,

*Rhus it would sceom that ths County fAttomicye
Elect in Shalby Sounty wiould vacute the office of
County Attorney in tho cvent that hs accepled a
coznission in the U.S, Aynyy provided, he accepisd

uch comiission after ho had qualified for the of-
Tice of County Atbomoy; and, Twrther, in the event
the snid County Atbtornoy~llect should qualifly for
the offico of County Altorney aftor he had accopti-
ed a comnisslon in the V.S, Awxmy, the office of
County Attorney would still bo vacated,..

- - O RQUESTION TH0:  The law is settlod that a
County Atbtorney, WITH THE CONSERY OF TUE COMi(Se

. SICHER'S CGOURT, has the power to apyolnt in writ-
ing, foxr his respoctive counbty, ona or nore age .
aistents, not ¢o eoxcced three, vho hold theiy
offices ol tho vill of thoir prineipal. sArticle
33), Vernon's Rovisod Statubos; Texas Jurispru-

- donce, CCUNTIRG, sezotion 50, pagoes 579, 530 It
is obvious, therefore, thet any asalstant sproint-
od by the County Atbtorney would hold hig oifice
only s0 loaz as the County Abtvorney held his office.
And if the officoe of County Atlorney vexe vacaled,
tiio offico of osaistant counby attorney would be
vacated, Furbthermors, Af tho oifico of County At~
tornoy were vacatsd by tha action of the Counbty
Attoraoy~Bleet in accopbing e conaission in the
Aymy of the U,.S,. olthor befors or after his qualle
fyings Tor his offico, the Commissionerts Court
would have tho suthority (certalnly not the County
Attornoey~Xloct} to appoint a counly attornsy to
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hold offica until tho.next general clsction. Lrte-
éclo 2355, Vernon's Levliasd Civil sStatutos, paro
874 ‘

WA LTICY THRES: The answors o tha Abvove~two
quections angwor this question. Thz County Attorneyr
ey appoiny an sssistant. Ardicle 331, supre; Toras
Jurisprudence, supra, bub guch an assistant's ol

-~ fies would tersinate with that of tho County Attorw
noy cincy thy msaistani oxereiscs his power of of-
fice tixourh the powey ol the County Attormoy.-
Xyticle 331, suvra; %exos Juvisprudence, sunra, -

CSCUEDTIW FPCUR: The genoral provicicn of the
Couctltaticn ('4)1 officesrs within the Sitstle shell
continne o perforn fho Gublens of thelr ¢fficor un-

S 3l thely sncosssor ehall be Guly qualified'} foay

et wrovent e vevancy fou the punpece of naaling (he
iuotabani fs sacecsscs whon hds $era of ofPice eoe
Mruse,” Ceastitution, Ariicle JWIE, -scelion 17 Toum
v, Xlennes, 173 3,00, 724, Tewas Juriaprudeonde, U3
LIC GEFFVRS,y sestion 31, nage 372, ' :

visus, the anoser b3 ouestion four wuuld bBo
Cthsd oven LAouZh tho prascad Sounty Litvormuny uould
hold ovor o poxloma the dabties oy the. Lounty Aia
torney in thy iasiance that vhe Louniy Attorasy-
Poct Q13 vacate his office, bis Tholding ovoent
would og only to paguent the.dutles of tha 0¢Riage
Cof Qoanty Abtrraey Ifrea beiang undsyioxzsd, ond AL
would ot mreveai Lhe ocotrronss of 4 vacuuoy Wi
der artiols 2335 Voxnen's ZTevised Civil Sustutes,
sed Article ¥, acetion 20 of ths CJouztitution, Thus,
the .Commissloneyta Uourd undor arficis 2355, supra,
Cwould havo the powor and aubhority b2 epnoint s
Teounsy cttorney (o hold office uatil the poxid Jone
eral pleection, T -

-
’ "

*I would apprecinte ea opinfon as covly as Pos.
olvlo ipuonmuch es this matter nust Lo sotvled en-
Janunyy 1, 1943 Or e5 sovn thexeuadltar s posaible.
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Uuuer the majority opinloa of the Toxas Suprene
Court in Cause Ho, 8047, Crawer V.. Sheppavc, {not yet ro-
poried) delivared Dsocupor 20, 1942, (Statels notion for re-
“heaying, overraled on January 20, 19&3] tho County ittorney
would not vacats his office under the facts stated. It,
therefore,  bocones unnecessary $0 enswor your other ques-
tiors.

*The views exprossod in your briel as well as the
views oi thiz departmnnt viere expresscd in Chief Justice
Llexander's disseating oplulon in the Crancr cuse,

Very traly yours
ATTOREEY GEAIEHEAL OF TUXae

¥in. J, Fannlng
Asutsiﬁnt
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