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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

JERALD C, MANN
JTTORNEY GENERAL

Kailroad Commnission of Texas
Austin, Texas

Gentlemen: Attention: Col. Ernegt
Opil.‘lOI Eo. 0-50“
¢ Hailroad\Comaission

« Thompson

Res Fower of

. dspartaant by
ithority to regulate

ia United States,
bersonnel, tires
the shipping sbort-

]
sarrier sorporati r the State highways,
usks loaded with Aray
ed by the Aray at an Army base
&8, sueh trucks desing bound
he supplies thsy earry.

that ¢ ssion has no jurisdietion. We
base 0 the Tollowing propositions:

power of ths Federal Government
or to the police powsr of the Sgate.

8. That this contract is within the war powsr of the
ATAY o

Fed War Power 1 to 8t
weor

We helieve that 1t is possidle to answer this
question by predicating ocur answer upcn Lhe war powers

| NO COMMUNICATION (8 TO BE CONSTRUED AS A DEPARTMENTAL OBPINION UNLESE APPROYED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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of the federsl goverament.

In upholding the right of the United States to
taks over and control the rallrceds in tize of war to the
exolusion of any rights of the states therein, Mr. Chief
Justioe %hite in MNorthern Paeifis Railroad C s
Eorth Dakota, 880 U, 3, s Balds

*"The complete and undivided character of the
war power of the United States iz not disputadble....

"The elemsntary principle that, under the
Constitution, the authority of the goveramsnt of
the United Seates is paramsunt when exerted as to
subjeats concerning which it has the power to
sontrol, is indiasputadble. This deing true, it
results that slthough auathority to regulate within
& given shhere may exist in both the United States
and in the states, when the former salls iate
Play oconstitutional authority within sueh general
sphere ths nseessary offest of doing so ia, that
to the extent that any confliet arises the stats
power is limited, sinoe in case of gonfliet that
whieh is paramount necessarily controls that whieh
is subordinate.”

The powers of ecngress over iantrastate commerce
are Plenary when a federal instrumentality or national
purpose is involved.

In passing upon the same question the ¥New York
Court of aAppeals in Publie Servies Cemmission vs New York
~ Central Reliroad 189 N. 2. 458, sald:

*This sotion {intrastate rate fixiag by a
fedoral agenoy) was not justiried by any of the erdinary
rules of law. 1% can be sustained solely as the
exercise o6f the war pewers of the United States. And
these powers are not limited by these ordinary rulss.
They ar: not bounded by un{nlpcetrie grant of authority.
They are not unlike what, the states, we call the
police power, dut the police power raised to the high-
est degree. They are such powers as are essential te
preserve the very life of the nation itself. Wwhes
requisite to this end the liberty of the citizen, the
protestion of private property, the pesse-time rights
of the states, must all yield to necessisy."

The right of the federal goveramsat to invade the
pease-~-tiae police powars of the State is showa ia these cases
upholding its authority to pr:veat sale of intemieating liquors
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in aress adout army # in time of wer, end sverisg like
sathority to punish federal eourts for the maintensnes of
houses 111 fexs in arees adout sray posts, netwithstanding
said aress are withis a state, In s T Yed. 362,
in u{holding the right of ths Seeretary (33 forvid the
keeping of & house of 111 fame within five miles of a militery
eamp, the eocurt said:

", « « In snawer to the ergument that the power

t0 ostadblish the ordinary regulations of polise

has been left to the Individual states, and sannot
b assumsd by the netional goveramens, it is suf-
ficient %0 say that the atatute bare assailed rests,
not upon the peoliee power, du unn the war power,
u:{.m: on gress and resvgaized »y the law of
Astions.

A Texas Oour$ of Civil Appesals resogaizsd the
seperiority of war time eontrel of Sransporsstion over

peace~tine pelice regilations of Sransportetion by the
State in . 228 8, W, 667, declaring a state
stetuse Faq railyesd sompanion usder penalty seo

keey statsions and water elosets lighted 1s not epplicelle
. %o the Diruur -General .

N In W 13 Wal) )-97, WU, 8, {L. X.)
597, the mt--_ F 7 S

%, + « Yo interferense with the exeeulion of shis
power of the nstionel geverament in the formetiom,
organization snd government (and supply) of its
arniss By aay state officiels eould e permitted
witheut greatly impeiring the efficismay, &if 1% 414
not utterly Gestroy, Shis Wwansh of the publie servise.
e o +I% 12 manifest thst the powers of the matiomel
‘goverament sould not de sxere with etergy and
efficiency at all $%imes, if its acts eould d» inter.
ferred with mnd ecntrolled for eny pericd by offisers
or tridunels of anether sovereigaty.®

Oranted that the federal goveramesnt hes such power,
the queasticn Temains, has She songress suthorized 1ts use
in the instant sitmstion? We deliave that the following
stasutes provide adequase power: o
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portat 8 by privale parties fe}
ths Army shall be done Wy eontrast, sfter due leogal
advertisemsnt, exespt in eases of emergency, which
must be at onos reported to the Seoretary of War for
his approval." 10 U. 6, €, a. ssctlion 1374

We eited this aet in owr Opinion Mo. 0~-8004 in
which we held that sarriers heauling for the federal goveran-
::nsllsod not charge rates preseribed Wy the Railresd Oom~

S810R .

“"$s3, 23;;gf‘gg;gh;giigg'gggﬁe, The Chief of
Staff shal) preside over ar Vepartments Gemaral

Staff and, under theddirestion of the President, or
of the Beeretary of War under the direstioan of the
President, shall eause to bo made, by the ¥War Depart~
:::t 01:.::11::Atr, the aooonn:{: lans fu:I:::rlita
» Organisiag, suppl; s SQuipping, med nE,
training and c-.tt!fi!ﬁ:‘ihn of the United
States, and fer the uss of the allitery forees for
nationsl defense. NEe shall transmit te the Seerstary
of War the plams and recommendations prepared for
-that purpese by the War Department General Staff
and advise hin in regard therete; upen the cpzx-val
of such plans or zotnlnnnassxaulrhy th; Sesretary of
| - e R Y ,. y i -

"Seetioa 1361. Cop ;
« The Yres s 1B ’
SEPOWEY ough the Sesretary of War, to take posses~
sion and assume echtrol of any system or aystems of
sraaspartation, or any part thereef, and to utilise

the sams, to the exclusion as far as may be Resessary

of all otker traffie thereex, for the transfer or
transportation ef troops, war material and eguipmenat,

or for sueh other purposes eonnested with the -lnrgoacg
a8 may be needrul o3 desirable.” 10 U, 3, C. A, Ses, 1361

The highways of Texas are a part of the transpertation
systea of Texas.

Under this Statute the act of the Seoretary of ¥War
is the a¢t of the Fresideat. If the dgaretary of War orders
and approves the type of contrasts herein under dissussion,

s sontrast Galling for the use of the State Righways by the
Army vebioles msaned by persoanel preovided ander this eontraet,
50 the extent necessary fer passage ¢f these vahicles, he

Sakes possession of , and assumes scatrol of a part of the
State's highway system,
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Our answer to your first queatior is that the
Railroad Comaission 4veszs not have Jurisdiotion over this
sort of transporsaticn.

As to your second guaestiocn us to whether or not the
ATHY awmy engage a coamon sarxier to operate these trucks, we
feel taat Yeeticn 1363, Title 10 U, A. C. A., in providing
that "the treansportation of troops, munitlons of war, eguip-
nent, military property, and stores thsoughout the United
States shall be under the iamediate scntrcl and supervision

of the Seoretary of War, snd suoh sxents &s he muy appoint”
sufficiently authorizea the War Separtment to eppoint any

agents it desires under the facts submitted ia your letter,
Tours very trnly,

ATTORNEY GINERAL OF TRXAS

David », Heath
Asaistant

DuH:ned




