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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

. .. j SraLD C. MANN
. ATTOoAKIY GENMERAL

Honorable George H. Sheppard
Comptroller of Publie Acoounts
Austin, Texas

Dear Sir: ) \
Opinion No. 0-50
Re: Whether or not p ty o8 by
foreign governments 4 for con-

ses within o Btate

veliorem ) taxss,

We are in receipt

est for an opinion
on the subject contain

d}\iodr're
et r, reeding-as follows:

"I will ¢t ou\to advi & thls department whether
or not property ed by-forei ernments used for
consulate p po es within the State of Texar is subjeot
to the State\ ccynty an ticsl subdivision ad valorsm

taxes. This Xequ st i aad upon a request from Laredo,
Texas, Mexio to roperty.”

or by this department, we deemed
it of/suf, lioient Amportance before finally rondoring our opinion

Advisor to the Séorptary of State, advising us thet no treaty
exiets on thh mattér between our government and the Republie
of Mexioo, He ises us, however, thet property owned by
our government and used for embassy snd consular purposes in
¥exico City 1s not taxed by the Mexiocsn Government. With

his letter he has kindly submitted ecoples of opinions of the
Attorneys General from the States of California, Miohigen and
Massachusetts considering this question, all holding property
of foreign governments in their respective states used for
governmental purposes free from taxes. We wish to avknowledge
the kindness of Mr. Hackworth and his valuable ald to us in
the oonsideration of this question.
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Oour investigation has extended beyond the laws
of our own Stats, and we have nof found a ocase passing
direotly upon the question contained in your letter. We
believe, however, that suffiolient anelogy exists to the
ocases we have found to support the conolusion we bhave

resohed.

It may be consceded that the language of the
Conatitution is broad enough $o imclude all property within
She jurisdietion of this State as subjeot to taxation unless
expressly sxesapted by the Constitution and statutes of this
State, and that the provision in our Constitution whioh
exempts public property used for publio purposes applies
only to property owned by the State or some politieal divi-
aion thereof.- This being true, the question is: 'Did the
framere of the Constitution intend to tax the property of
a foreign soverelgnty under the olrcumstances involved here?

As stated 1n the oase of Frenoh Republic ¥v. Board
of Supervisors of Jefferson County et al.,, by the Court of
Appeals of Kentuoky, 252 8. W. 124,:

"In construlng the taxation provisions of our

Constitution, we should be careful not to overlook the

-« Laonature of a tax. It is an enforoed contribution of
money or other property assessed in accordance with
some reasonable rule of apportionment by authority of
the soverelgn state on persons or property within its
Jurisdietion for the purposs of defraying the publiec
expense.™ 26 R, C, S.,page 13

%e take the liberty to quote from this case rather
fully, as it more nearly expresses the reasons for our holding
than any other case we have found. In this case the State of
- Kentuoky sought to tax & large quantity of todaoco that had
been purohased by the French Government for subsequent export
to the Republic of Frence, The Frenoch Government resisted
the azsessment snd collection of this tex by the State of
Kentucky, and the eourt in passing upon the question sala:

"It is conoeded that the Frenoch Republio is not
suable in our courts without its consent, and that the
tobaocco itsell cannot be sudbjeoted to the payment of the tax.
Therefore, if the assessment be uphsld, we have no way of
oollecting the tax., We can neithexr negotiate nor declare
war. All that we ocan do is to ask the State Department to
open internationel negotiations, or persuade Congress to
declare war, for the purpose of cclleoting the tax, thus
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= presenting a state of hélplessness wholly at variance
<39 with the sovereign right of taxation,

"In the next place, taxes ere imposed on the
. theory that the taxpayer should pay a portion of the
. expense inourred in the protection of his person or

o property, and as applied to ordinary persons:and
- ecorporations this principle seems eminently fair and
. Just; but as applied to independent nations it 1sa
' clearly opposed t0 the spirit of international amity,
=" whieh should prompt every nation to guard and proteot
Yy the personal property of all other nations thet happens

t0 be temporarily within its Jurisdiction, without
loevying a tribute for that purpose.

"Another c¢onsideration not to be overlooked 1s
that the absolute soverelignty of every nation within
its own territory does not alweys extend to foreign
naticne, but is subjJeot to certalin limitations sanc-
tioned by the law of netions end imposed by its own
consent. 48 sald by Mr. Chlef Justice Marshall in
the Schooner Exchange v. MocFaddon et al, 7 Cranch 116,
3 L. Ed. 287:

“'A nation would Justly be oonsidered as violating
its faith, although that rfalth might not be expreasly
plighted, which should suddenly snd without previous

. notice exeroise its territoriasl powers in a manner not
conscnant to the usages and received obligaetions of the
civilized world.!

"Hence, if one nation enters- the territory of
another with its consent, for the purpose of mutual
intercourse, it does so with the implied understanding
that it does not intend to degrade its dignity by plaoc-
ing {tself or its soverelign rights within the jurisdic-
tion of the other, and we know of nothing more caloulated
to degrade the dignity of an independent nation than for
another to attempt to exercisze over it the sovereign ‘
right of taxaticn.




-
oy
'5

Cah

,.
S

- TR A A

RETLC N

S st
Pt & P

»
p
N
b
3,
-

-y L) ’

R, R AR

™) ~ r-‘r .
PRACRR MIEL TR LRy PR B

i

o T

165

Honorable George H. Sheppard, Page &

*Moreover, the provisions of our Constitution
should be conatrued in the light of history and the
uniform desling of one power with another., 8o far
as we are aware, no state and no nation, at the time
of the sdoption of our Constitution, had ever assumed
the right to tex the personal property of a foreign
power that happened to be temporarily withiniits
Jurisdiotion. 1Indeed, there were numerocus treaties
exenpting ordinary consuls from personal taxation,
unless they were oitizens and owned real estate, or
vere engaged in dbusiness where the oonsulate was

ituated, United States Consular Regulations 1896,

83; 7 Ops. Attys. Gen. 18. Therefore we are oon-
strained to hold that the framers of our Constitution
di4 not intend to inaugurate a policy 2o opposed to
internstional usage, B0 inoompatible with the dignity
of independent nations, and so likely to result in
the loss of the good will of those whose friendship
we have always prized. As the property was not taxable,
it should not have been asseased.

Po o "

It is true that this ceamse involved personal property,
but we do not regard this faot suffiofient to ohange thé reason
underlying the exemption as expressed in this oase as it would
apply to resl property.

It is further noted that this case advances as one
reason for the exemption the impracticability of collecting
taxes by one government from another sovereign government
by eny legal process. True, this dces within itself afford
a reason for the exemption, but we are impressed with the
brosder prinoiples upon which the court based its decision
namely, the observance and maintenance of amiable 1ntornationa1
relations,

We take 1t that regardless of the various ways arrule
of international law may arise, one of the most satisfactory
methods would be by the nmutual recognition of its existence bp-
tween the governments concerned. Since the Republic of Mexlco
has eccorded freedom from taxation to the property ofcour
government used for {ts embassies aud consular offices in
Mexico Oity, this alone would in our opinion afford the most
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a

laudable resson for the exemption from texaticn by our State

and the various pelitioasl subdivisicns thereof of the property
of the Mexlioan Govermment loouted in our 3State used for offices
and housiag of its 4diplomatic representatives. We should recog-
nize this as a binding obligation upon us under international
usage and international law. The Pequete Ravena, 175 U. S.

677, 700; Skiriotes v. State of Floride, 313 U, S. 69, 72 L.

Ed. 82#, 827. ’

Jn the case of Mason v. Intercolonlal Railway, 197
Mass. 349, mention i1s made of the theory of impracticablility
of one sovereign state enforeing the colleoction of texes
against encther, stating:

", . « But tbe rule upon which these decisions are
based goes much deeper than a refusal to espgert mere
judicial Jurisdiction. It involves a welver of all
sovereign power., If a nation permits e forelgn sovereign
or his official representatives to enter the territory
of that nation or to hold property therein, it impliedly
consents thet 8ll soverelgn rights of such forelsgn nation
shall be recognized. One of these essentiml rights is
independence of every other soverelgn. For the Comnon-
wealth to impose a tax upon the property of any sovereign
within its borders would not only be exeroising a Juris-
diotion to interfere with the rights of that sovereign
in such property, but would be teking the further step
of attempting to impose an obllgation upon such sovereign
to contribute toweards the publio expenses cof the Common-
wealth, It would be asserting s Jurisdioction mere funda-
mentel in charecter, even, then judielal Jurisdietion.

In my Jjudgment, the tax statutes of the Commonweslth must
be reed in the light of these prinoiples, and when so
read, they must be oonstrued as not asserting eny power
to tax which 1is at varlance with them."

we find the followling in the case of EBriags v.
Lignhtbosts, 11 #llen 157, 18%4:

*The Juriediction of each Independent nation is
necessaerily exclusive srd sbsolute within its own terri-
tory. However, by common consent among c¢ivilized nations,
& oconsent lergely implied from common usegs &nd the neces-
sities of mutusl intercourse, that abgsolute Jurisdiction

6H6
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is not asserted against foreign sovereigns or their
sovereign rights. Whether this be called a rule of
eomity or of law, it has become a settled principle
of international relations which has long been recog-
nized by the Supreme Court of the United States.
Sghooner Exchange v, M'Faddon, 7 Oranoh, 116. It is
well settled that the courts of one nation will assert
no Jurisdiotion either against the person orithe .
property of a foreign sovereign. _Briggs v. Lightboats,
11 Allan, 157, 184." )

It is apparent from the rforegoing that we are
of the opinion that property situated in this State, whioh
is owned and used by the Republie of Mexico for govern-
mental purposes, whether real or personal, 1s not subjeot
t0 ad valorem texes by this State or any politicasl sub-
division thereof, and you are sccordingly so advised.

. Yours very truly
ovin At 2, A943  ATTORNEY GENERAL OF TEXAS
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