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Honorable Dan ¥W. Jsackson
Cistrict Attorney
Bouston, Wmxss

pear 8ir: Attention:

u be assessed if the lma
sand improvements are not separ-

clearl ! p* of January 20, together vith
sale and purchase submitted there-~

dexr the factes hereinafter ocutlined, has

r suthority to make a separate assess-
ment against the rovements alone and if the
rendition list wvhi the owner of the land signed
included, as is usual), a separate assessment for
the land and a separate assesasment for the im-
provements, is the owner of the land liable for
the taxes on both assesements? The special facts
arep
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*fhe ovner of the land, prior to the

ereotion of any improvements, sold the vsocant
lot to a purchaser under a form of ocontract a
copy of vhich ia hereto attached, This seller
ovned the lot, vhich vas vacant on the execu-
tion of the eontract of sale, and had mede no
conveyance to the santrast purchaser an or
prior to January 1, of the assessment year.
Hovever, the contract purchaser, prior to
January 1 of the assesmment Yyear had erected
improvements on the lot entirely at his own
expenss. The seller vas at no time under any
obligation to ereot improvements or sdvance
funds for that purpose. There has been no
forfeiture of the contrsot of purchase and
the purchaser vas in possession on such Janu-
ary 1 and thereafter. fThe contrast of pur-

) chase vas not paid out on such January 2 and

vas not ready for exeocution of deed to the

purchaser, _

*Ve assume that the owvner vho signed
sald rendition 1ist 414 not notice that the
office of the Assessor had also imeluded an
assessment against the improvements oa the
lot, and that if he had noticed it, he would
not bave signed the renditien., I mention
this as a faot to consider in deciding the
second question, Hovever, the answver to the
second question »ight not answer the first
question, and wve respectfully request your
consideration of both questions.

"I have reached the conelusicn that the
assessment of the rovements against the
ovaner of the lot 1s both lawvful and mandstory.

R T PN

"I have found no statute or decisiom vhieh
permeits the value of the improvements to de
exeluded from an agsesement of the land and
vhich permits & separste assessment on the im-
provements against s different party except
vhere the improvexzents have bdeen severed from
the land by eontraet or otherviee and are owned
:{.aouc person other than the owner of the lot.

genersl rule is that improvements are fix-
tures and bLelong to the owner of the lot as part
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of the land unless made & chattel by some
recognised agt of severance, either actually
or sonstructively.

®A sontract may ocperste as a construstive
severande, but the eontraot in question does not
appear to éo so. It contains po provisicn vhat-
ever as to the ownership of the improvements and
I presune that on forfeiture they will revert to
the owner of the lot. The ocontract smphasizes
the eontinuing ownership of the ssller in the
land iteelf by providing that the seller shall

pay all £tate and County taxes until the pur-

chase price is paid wt. It provides that on

forfeiture the contrect purchaser shall izmediste-

1y surrender peacesdls possession of the premises
to the seller,

*shere i3 nothing in the faets to indioate
that the seller holds the title to the land as
a mere naked trustee under an adbsolute duty to
execute a Deed to the purchaser,

"fhe ovner of the lot in this partisular
ease sdvises me that one of the other tarxing
units follovs the practice of placing a separ-
ate assessment of the improvements an the unren-
dered roll against the sontraest purohaser.

"I wvould appreciate your rendering an
orinion on thies matter or sendins me ocples of
other oplnions if these particuler queats.ons
have already been clesrly settled.”

"CONTRACT FOR DEED

"KNOV ALL MEX BY YHESE PRESENT3: That ve
Rere appears name of son_orz s Of the County of
ris, and State of Texas, for and in oonsider-
ation of the sum or to us in hand paid
by the re-
comm:nb: acknoviedged, and the
further agreenent on part to pay a
further sum of § 55 Tthe day of
198 “and & ITke amount oo the

. Ef of each Succeeding month thereafter until™

304
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Nonorsble Dan ¥. Jackson, Pege &

s total sum of dollars has been ful
paid, the said (BeTe appears name of Seller
agree that upon the payment of said sum of

Dollars in the manner, and at the time
above stated, they will exscute and deliver
to the said, & good and suf-
ficlient VWarranty » GO

lot No, in Bloek Xo,
Lot XNo. in Blook No.

Lot ¥o. in suddivision of 1ot ¥o.

in Block ¥o. &8 shovn on the Map o
itton to Eouston, vhich

Ya récorded 1n Che offiee of the Couaty Clerk

of Harris County, in the State of Texas.

*The purshaser above nsmed is entitled
tc the folloving bensfite under this eontract
aceording to conditions named herein, Fimt:
The said (bhere appears name of Seller) agree
to pay &ll State and County tares on this
property until the installment paymeants are
completed scec to sontrect.
geocnds The said (here appears name of Seller)
vill not charge any interest on deferred pay-
ments, provided they are paild vhen, and as
they deocme due,
Third:s The said (here appears name of Seller)
sgres to carry this ccntract in full force for
thirty days after payment is Adue, and in case
of {1lnese vill carry this gontract for six
months on certificate fromx practicing physi-
‘cian, and the payment of a fee of fifty-cents
per month on sach lot,
Fourth: In acocordance vith the agresment
signed on the day of 194
by the purchaser above named, Vhioh agreemsat
is 2ade a part hereof, the ssid purchaser agrees
that vill make all installment pay~
ments ue, and should default be made on
the payment of any installment for a periocd of
thirty days after due, except in case of 1l}-
ness as stated in clause Three, then 2ll pre-
viocus payments shall de forfeitsd to the said
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here appesars name of Seller) as rentsl eharges

or the use and possession of the abdbove named
property from date of this oontract, and this
contraot for deed shall, become null and void
thenceforth, and the above named purchaser shall
in that event be likevise relieved from all res-
ponsibility under this oontract, and the posaes-
sion of said premises shall fmmedistely bLe pesce-
ably surrendered to the said (here appears name
of 8eller) or their heirs, successors or assigns.

*IN VITHESS WHEREOF, the said (name of
seller) has signed these presents on this the
, Of ‘CDO’ 19"_.

Your inquiry may be resolved into tvo cuestions:

Pirst, may the land and improvements, under the
facts set out by you, be assessed separately; against the
vendors in the sontract as the ovner of the land and against
thahI:gdtc ss the ovner of the improvements erected thereon
by .

Seoond, if we ahould conoclude that the land and im-
provements cannot dbe legally assessed separately as compro-
hended in the first Question, then wvho may be legally regarded
as the ovner for the purpose of assesaments and collection of
the taxes, the vendor or the vendee.

The first question is easier to ansver than the
second, and shbould in any event Le ansvered first.

Article TINS, Vernon's Revised (ivil Statutes of
1925, provides:

"Real property for the pu{g:ao of taxatien,
shall be construed to inolude land itself,
vhether laid out in town lots or othervise, and
all buildings, atructures and improvements, or
other fixtures of vhatsoever kind thereon, and
all the rights and privileges belonging or in

any vise appertaining thereto, and all nmines,
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minerals, quarries and fossils in and under
the same."

By this article the Legisleture has laid dovn a
somprehensive definition of vhat constitutes real property
for purposes of taxation, and ve think vithout reference to
private contracts bDetween private parties with respect there-
to. In the case of MNiller et al. v. Nimebasugh, 153 8.¥W. 338,
(vrit refused) the court said;

® e e« o« It 1 & general rule that fix-
tures, such as & house, become part of the
realty upon vhich it 1is situated, and, as
such, cannot be severed. There {s nothing
in the record vhich takes this case out of
the rule. Had Niller deen & bdona fide pur-
chaser, there oould be no question but he
vould have held the house as part of the
land, end appellee would have had to look to
Reed personally for compensation., If the
rules of equity have fastened a trust on the
house vhich is part of the land upon vhioch
1t 1s situated, then, as it cannot be seveored
therefrom, a court of equity, ve think, will
decree a lien on the land of vhich it is »
part and direst a sale thereof in order to
protect the interest of appellees. Atkinson
¥ erd, '7 Ark. 533. 2 8.¥., } Vivioa v,
Nicholson, 54 Tex. Civ. App. 43, 116 8.V.
388! Kennedy v. Barker, 59 Tex, 162; 3 Pome-
roy's 3q. Juris. (34 E4.) § 1051.°

In the ocase of City of Texarkans v. Texas-Paoifis
Reilvay Co., et al., 198 8.V, 808, taxes vere assessed by
the City of Texarkana as personal property against the ™ &
P. Railvay Company and other railrosads, ageinst s viasduct
constructed by the rallrced over their tracks at & much
traveled street orossing. Under appropriate city ordinances
and a ocontract between the oity and the reailroad, a viaduct
vas constructed by the railroad over this street erossing
%o r;aovo the hazards of such pudlic orcssing. The gontrsot

provideds

"It 1is understood that the viaduot is to
be a permanent structure, and the right of way
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vhioh the oity obligates itself to furnish
and to prooure s to be pemmanently used
therefor.”

Chief Justice Wilson of the Texarkana Court of Civil Ap-
peals in & brief opinion said;

"she suit vas drought and prosecuted
oh ‘the theory that the viaduat vas personal
property and subjeot to taxation as suoh,
As ve think the effect of artiele 7504, Ver-
oon's Statutes, was to require the oocurt to
treat the viadust as real property for the
purpose of taxation, it is not necessary to
determine wvhether, if it ashould bave been
treated as personal property, it appeared
that appellees owned 1t, and if they diq,
vhether they had so dedicated it to the pub-
11¢ as to exempt it from taxation. Const.
art. 8, 8 2; Yernon's statutes, srt. Isoi;
Special lawvs 1907, o. 104, #8 251, 2745 1
Cocley on Taxstion, 2633 13 Cye. hg-xs};
30 Cyc. 2015 8 R.C.L. 5105 9 C.J. 422; Lemar
Co. v, Clements, 39 Tex. 347; Commonvealth
v, Oity of Rieshmond, 116 va. 69, 81 8.R.
693 Commonvealth v, Bridge Co. (Xy.) 105
8.,¥, 3768, 8aid article TS50M is a8 follovs:

"ireal property, for the purpose of
taxation, shall de ocnsirued to include the
land {tself, vhether laid ocut in town lots
oy othervise, and all the dDuildings, struo-
tures and improvements, ¢r other fixtures
of vhatsoever kind thereon, and all the
rights and privileges Delonging or in any
vise appertaining thereto, and all mines,
ué:srnla,.qunrr&os and fossils in and undepr
t same, '

"It vas not pretended in either the plead-
s or evidence that appellees had not

taxes sssessod by appellant against land
ovaed by them on and over vhioh the viaduct
vas constructed, When appellees paid those
taxes they pald the taxes sssessadle against
the viaduot and oved appellant nothing om
account thereof."
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Artiele 7504, Vermca's Revised (Oivil Statutes, referred to
and quoted by Judge Wilson 1s the ssme nov as Artiele T1A6,

Yo wust not cenfuse the powver of the lLegislature,
to define vhat is meant by real prope for the oses
of taxation” as 1s done in Artiele T1AS, Vernon's sed
Oivil statutes, and vhat is gormd &8 personsl rcportl
for the e of taxation™, as is done in Artlele 71A7,
Yernoa's Revised 0ivil Statutes, vith vhieh i3 soncerned
the inherent sovereign pover of the State to tax with pri-
vate eontrsétual rights detween individuale ugau the sub-
Jest, as 1in the sase of Olaytom v, Fhillipe, 159 8.¥. 117;
Winshester Fire Insureance Co. v. Room, 218 8.¥W. 983; Edvards
v, Thanish, 250 8.V, 5233 vith the latter the Legislature vas
not coneerned vhen it enaeted the tvo foregoing artieles de-
fining vhat sonstitutes real property and personal property for
the perpose of taxatiom. '

Our opinion 1s, under the faels presented, that
the improvements and the land are not separadle for the pur-
poses of taxation,

We Bov pass to the seecnd and more diffieult ques-
tiom as to vho 1s the "owner” for the 8¢ of taxation
under the faets sulmitted yos. Artiele T152, VYerncn's
Revigsed Oivil Statutes, 1925, par. 1, 1s ss folloves

®All property shall de 1isted or readered
ia thé nanner folleving: ‘

(1) B3y the owner. Every persca of full
age n‘ ZMIM. boing a residemt of this
State, shall 1ist all of his real estate, moneys,
u-odn:, b?nda o:h:tock of éei;t.ct‘gok oy oth:r
eampanies (vhea preperty of sueh sompany is
not sssessed in this luuh NOROYS loaned oOr
invested, nuuuu‘ sos, royalties, and
all other property. \

It %a gbnmd that the lLegislature does not
tempt to define “owner" as used in this ertiele of >
leaving it for 14l interpretation in eorv
sudbjest under ¢h it {2 here found, nemely. . .
and ying of property for taxatioa.

4]

Ve think 1t definitely settled &» - - .. -
a vendese, im possession under an exegutory T e Y
at the date of assessment as provided in Anv. s
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1s the “owner" for the purpose of taxation. We concede
that the wvord “owner®" has no technical meaning., Under
different circumstances the vord "owvner®™ has been held
to mean the person having the legal title, and under
other oircumstances the one vho has thes squitadble title.
To reviev the many varied decisions upon ths subject
wvould extend this opinion to unnecessary length. Ve
deem it sufficient to say that it is settled in this
State that & vendee under an executcry contract, of pur-
chase and ir possession at the time fixed by lav for
assessmeat is the owner for purposes of taxation. The
Court of Civil Appeals in the case of Taber v. State,

85 S.W. 835, (vrit of error refused) has held under a
sinilar state of facts that the szesessment vas made pro-
perly against the vendee in such executory contract and
not the vendor. 1In that case taxes vere assessed against
the property, and it vas ocontended that decause legal
title remsined under the contract in Dallas County until
the entire purchsse price had been paid, that the proper-
ty vas, undsr the Constitubtiocs, sxempt froe taxation &s
the property of Dallas County. The court held to the
contrary, and that the purchaser should be regarded as
the ovner, regardless of the faot that the legal title
had not vested in the purchaser. It stated this hola-
ing as follovs:

"Thet our tax lavs should be construed,
sa they long have been, to require the ven-
dee holding lands under an exegutory contract
of sale to pay the taxes sssessed against
such lands, ve entertain no doubt, Lands so
held sare sudbjeet to execution as the property
of the vendees, and the title of such vendes
vill support an aotion of trespass to try
title. The faot that a county is the vendor
ought net to change the legal status of such
vendee, True, it has been held that cocunty
school lands, 30 long &s they remain the prop-
of the ocounty, are exempt from taxation, even
in the hands of & lessee {Daugherty v. Thompson,
71 Tex. 192, 9 8.W. 99); but after the lands
tre 30lé by the county they decome the proper-

o 2P thae vandaasa PAwm vvivwmrsan P boawvadbd s - .

vell as of exeoution, even though the sale be
on a credit, and the contract executory. It
vould certainly be unreasonadble to treat a
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sounty selling its sehool lands on a oredit as
owvner both of the notes or onmuon taken
for the purchase pries and of land. True,
the ecunty is not entively divested of title
to the lands wmatil they are finally paid for,
but watil a forfeiture cr reseission takes
places ax asoount of the defsult of the pur-
shaser the purehaser is to Do regarded as the
ovner, and the lands may bde sold for taxes as

nis property.*

This rule of lav was sustained by the Austin Court
of Oivil Appeals in the case of Harvey v. Provident Invest-
ment Co., 3.¥. 1127. 1In that case the court said:

® o ¢ « Bocause 1t has Veen held in this
state that vhen a grantor in & deed purport-
ing to sonvey land ryetains a vendor's lien,
the legal paramount title remains in the
vendor, therefore appellant scntends that with-
ia the purviev of tax lsve avthorising a
suil by the state against unknowva owners, the
vendor, and not the vendee, in sush a deed is
te be sonsidered the ovner. Ve deo not regard
that eonteatim as sound., On the soatrary,
such & vendes has title to the property ﬁ:mt
every one exéept his vendor; as detveen
and vendor 4% 1s his duty to pay all taxes
vhieh aserue against the property, and there-
fore, for the purpose of ga.uuon. hs should
be considered the owaer of the land.*

It wvas bheld in the case of Bone v. Covan, 8.'30'0 }85. that
one is the "owner” and 10, entitled $o purehase contiguocus
pubdblie land, vhen he has an orel contrast to purchase it,
wnder vhich he had taken {:uonion and made improvesents
permanent and valuadle relative to the value of the land.

A fov caaes from other jurisdietions are moted.
In the sase of Ritehie v. Oity of Green Bay, 254 X. ¥. 113,
9% A. L. R, 1081, 1t vas held that a vendee in possession
under land esontreet odligating him to pay purchase money
is owner of pmrtz, vithin statute sxempting realty ovned
by lodge from taxation., To the same effect is the case of
Bovls v. Oklahoma City, 104 P. 902, 2% L. R. A. (N.8.) 1299,
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holding that the vendee of realty in possession under an
exeoutory ocontract of sale at the date of the assessment
is the real ovner for the purpose of taxation.

Under the authority of the above cases, ve hold
that under the facts submitted by you the land and improve-
ments are not separable for purposes of taxation and that
a vendee in possession, vho has made valuadle improvements
under an exeoutory contract to purchase, vhen no forfelture
has oocurred, is to de regarded as the ovner for the pur-
pose of taxation,

We have not overlooked the folloving provision of
the contract detveen the vendor and vendee or seller and
purchaser:

* « ¢ + « The sald (here appears name of
Seller) agree to pay all State and County taxes
on this property until the installment payments
are oompleted acocording to ocontrect . . . .

Under this provision of the contrast the vendor
or seller oves the taxes, and the vendee or purchaser
vould have a right of indexnity against the vendor or
seller for the State and county taxes, vhich he, the ven-
dor or seller, obligates himself to pay under this provi-
sion of the contreot for such Stats and county taxes as
maY Do assessed and collegted againast the vendee or pur-
chaser, vhom ve have held to be regarded as the owvner for
the purpose of taxation, :

Yery truly yours

/%V?w ATTORNEY GENERAL OF TEXAS
BY §Dj f
. M. Lolla

Assistant

_}I
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