OFFICE OF THE AﬁORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTORKEY GENERAL

Honorable Newell Cambron
County Auditor

Hopkins County

Sulphur Springs, Texas

Dear Sir:

Opinion No.
Re: Commissions™or

Your letter of Janusry 29,
opinion of this department on the
reads as follows:

s requesting

"Please furnish me with &k on the folZ
lowing question. The 10% end rmiggione allowed
County Zttorney, County Clerk, Sherif? and Constables.

Is the full commission :
tioned officers out of {rat money collected or

collected only?
essessed and %20.

of Crinin:' PP

Money collecied by an officer upon recognizances
ball bonds\and\gthep/obligetions recovered upon in

the name of “the Stzte under any provision of this

Code, and all 268, forfeltures, Judgments and jury
fees, ocollected under any provision of this Code,

shall forthwith be paid over by the officers collect-
ing the same to the county treasurer of the proper
county, after first deducting therefrom the legal

Tees and commissions for e¢ollecting the same,

NO COMMUNICATION IS TO BE CONSTRUZD AS A DEFARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST AGSISTANT
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"Art. 950,

"The distriot or county attorney shall be entitled to
ten percent of all fines, forfeitures or moneys collected for
the State or county, upon judgments recovered by him; and
the clerk of the court inm which said Judgments are rendered
shall be entitled to five per cent of the amount of said
Judgments, to be pald out of the amount when collected.

Art. 951.

"The sheriff or other officer, except a Justice of the
peace or his olerk, who collects money for the Stete ox
county, exoept Jury fees, under any provision of this Code,
shall be entitled to retain five per cent thereof when
collected,”

It is clear we thipk, that the above quoted statutes
regarding the payment of commissions on money collected by the
officers named therein under the provielons of these statutes
applies only to money actueslly collected,

Referring to Article 950, supra, it is stated in
Texas Jurlisprudence, Vol. 15, p. 425:

n
. v

"The right of the prosecuting attorney to such
fees or commissions accrues only upon the collection
of the money, and payment may be made only out of the
money ocollected; the attorney's right does not acerue
upon the placing of an execution in the hands of the
sheriff, since the execution may never be satisfied.

n
s & o @

The case of Smith v. State, et al, 9 S. W, 274, among
other things, holds:

"A county attorney 1s not entitled to commission
upon a fine uncollected by reason of its remission
by the OVernor . « « "

The case of the State v, Dyches, et al., 28 Texas
535, eamong other things, holas:

nCommisaions on adjudged forfeitures become

due to the attorneys representing the State only

when the money is collected, and they are to be taken
out of the money collected. They are not ‘'costs’,

and ocannot be taxed as such, If the money be not
¢ollected, no right to such commission acorues to

the attorneys; and this, notwithstanding that their
failure to colleet it 13 attributable solely to the

-~
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action of the governor remitting the forfeiture."

Hopkins County has & population of thirty thousand
two hundred and two inhabitants according to the 1940 Federal
Census, therefore, the county dfficials of sald county are
compensated on an annual salary basis as required and author-
ized by Section 13 of Article 3912e, Vernon's Annotated Civil
Statutes. The precinct officers of said county are compensated
on a fee basis.

Under the officer's salary law (Seotions 1 and 3,
Article 3912e, Vernon's Annotated Civil Statutes) the county
attorney, ocounty clerk, and the sheriff are not entitled to
retein personelly any oommissions whatsoever on fines, but
such oommissions are to be collected as required by the
officers' salary law and when collected, such commlssions are
to be pald to the officers' salary fund., As the precinct
officers of gald ocounty are compensated on a fee basis, the
oonstables mentioned in your inquiry are entitled to retain
the 54 commission when they actuzlly colleot the fine or fines.

In view of the foregoing authorities you are respect-~
fully advised that it is our opinion, as sbove stated, that the
payment of commissions €Rd moneys c¢ollected by the officers
named in the foregoing statutes i2c 1imit2déd to such commissions
only on the money actually eollected. To 1llustrate, 1f a One
Hundred Dollar fine is assessed and Twenty Dollars is pald on
such fine, the officers are entitled to keep or retain the com-
mission on the twenty dollars actually collected. However, as
above stated, the county officials mentioned who eare compen-
sated on an annual salary basis are not legslly entitled to
retain personally any commisaions, but such commissions when
collected must be deposited into the 0fficers' Salary Fund.

The c¢constables who are ocompensated on a fee basis are legally
sntitled to retain personally the commission allowed by the
foregoing statutes on the money or fines actually collected

by then, :
Yours very truly

APPROVED FEB, 6, 1943 ATTORNEY GENERAL OF TRXAS

Grover Sellers .

FIRST ASSISTANT By(signed) Ardell Williams

ATTORNEY GENERAL ‘ ArdeXl Williams
Assistant

AW/po APPROVED OPINION COMMITTEE

neé By BEWB Chalrman



