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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD G, MANN
AITORNTY GEKNEIRAL

Honoredle Bert Ford, Admiaistrator
Texas Liquor controi
Austin, Texus

Dear Sirt

3 received and

!bur roquast for opini«
D quote from your

earefully conesidered by this &
request as follows!:

ty! person whish
§ beredy de~

Permit, A Wholesaler's
horize the holder thereof

*t{b) Se1l 1iquor in or 1#:1 containers
ia which reteived this State to
retallers end wholestlers author-

ised to sall same,’

Ha
.. Froitiretme=amm ik O AF CONSTRUED AS A DEFARTHMENTAL GPINION UNLESS APFROVED 8Y THE ATTORNEY GENERAL OR FIRST ASSI\STANT

AN



B A = A oy Sy e R e S w

s D

Eonorable Bert Ford, Administrator, Page 2

"Subseotion 8 of Section 15 of Artiocle I of
;h.;lftxll Ligquor Contrel Ao% provides ia part as
ous)

"tPackege Store Permit, A package store
permis shall suthorize the holder tierecf

"t (b) Sell on or from licensed premises
&t retall $o consumey for off pre-
nises son ioa oanly and in uae
bdroken eonteiners only.’

*Subassotion 6 of Seetion 23(a} provides as
followst .

mProof of the sale 9r 4elivery by any per~
soa holding & retalleris perait of more
three (3) gallons of distilled spirits in any
single transaetion shall de prima facie evie-
donos that the sane s a sale at wholesale,!

*Assuning that under the law as quoted above,
s oitation has bdoen i1ssued to & paskage atore o
rator %o show gause why his paekage store permi
should mot bYe suspended or cancelled for the fole

lowing cause!

*t{That on or about the day of Decen~
- ver, A. D., 1942, in the Ccunty of Howard
State of Texas be then an‘
th:r:h.thou u:& and upﬁb:z:g orth
an 8 en an ore
the holder of packege stors permit Ne,
issusd the day of Septemder, A. D. :
for the premises loocated at Street
olsy, Roward oounty, Toxas, the

said (s & then and thers sell 88
moYe than three gallons of dise
ed s s, to-wit: 18 lons of whiskey

fn o single and eontinuocus trassaction om snd
from said licensed prenises aforessid without
the said _(P being then and there the
holder of & Do "froa ths Texas Liquer Cone
trol Board asthoriming the sale ef such liquor
&% wholesale,.' :
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Eonorable Bert Yord, Administrator, Page )

"Aspuaing further that the faets at the hear-
ing on the somplaint show that a package store
operator, through his sgen$ 414 sake a sale of
nore tham three gallons of liquor to an inspeetor
ander oiromunouaan:h as %o warrant a finding

]

1re%, wou
: - - as to cohstitute
a cause for the sus ion or eancellation of $he
rait in question the Adainistrateor of the
s Liquor Coatrel !ocr:}tuoond. is the eom~
Plaint as above set out suffielient to put the yack-
age store operator on notliee of the vielation of
this partionlar section relating to a sale ab
wholesale?
'._ e s o
The Texas liquor Coatrol Board or its administrator,
zay, after notise anl hearing, camoel the pemit of a permittee
under the Texas lLiquor Oontroi A¢t for violation of any proe

vialon of the Agt, See Subdivision 2 of Seotien 12 of Arti-
ele 666, Yernon's Annotated Texas Penal Ucde.

S8eoction 12a of Article 666, Vernon's Annotated Texas
Pena) Code, sets out the prooedure for canvellation.

The notice feature of Section 12 of Artiole 666,
Ve A, P, O,, was oconstrued in the ¢cge of Breadley v. Texas
Liquar Control Board, 108 5 W, {2} 300, We quote fro= the
court's opinion as follows: -

"Seotion 12 oi Artiocle I;JVONMI'I Annotated

P 0o, Art. 66612} pruvides t the 'Board and/or
Adun.{itrator shall osancel or suspend after natlice
and hurlng any such permis granted if it is found
that sny of the fellowing is true,' Here follew a
numher Of apecirio sasts whieh would authorisze the
oancellatica by the doard of edministrator of any
license issusd woder say permit or lisease to sell
1iquor under the acte. + « o 7The provision of Sece
tion 12, adove quoted, is plain unanbiguous
and euthorizes the board to sandel such & pemi
fafter notice and hosring', She ¢ : t

» A LE S W
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Neasrable Bert Ford, Administrator, Page &

PREEC
' ¢ Board appellant
% By PALA S X Aia AL
ouxhs 0 euncel hig POrmii
ag was had &t whioh appeliant wag seat in
parson and testified and was represented dy able
sounde), and after the hearing ecunsel wers givea
sevarsl days in whieh to rile briefs present

theiy view as to the authorisy of the doard %o
;zm the license for the violations somplained

LI B 4

Thns we 509 fr0a the Bradley ease, quoted from
adove, that the zotioe oon lated by law {s one wrion
etaten o dﬁ::rlg the grounds wpon which $)iw Board soceks
ts sanesal the ts I the grounds are & violation of
soms portion.of the liquor Control Aet thea we think that
She notice should erffirmstively and ""“u.‘,f“; :zu s a

0 - Pro=-

vislation of sush portion of Liquar Co
e0ding to canael a liguor permit is net & eriminal ngtor

Wi an sdministrative one (see the Bradley case, supra
ad althe it is prodabdly not nede to charge & vio~

lation of sot in as eertain and preoise manner as in s
¢ we Shink there should

s*ininal {ndi{ctasnd or information
b in sueh notice emough substantial and affirmative allega-
t, Af such de the

Wens mde to sharge a vioclation of the ae
&m relied upon, We also gather from the Bradley case

' the hnring should bde kad upon the okarges or grounds
Speoirically slleged in the notise,

The Texas Liguor Control Aet does not define the

taras *wholesals sale® snd "retall sale® of liquor as point-
Subseotion & eof Beotion 232 of the

ol out {n your letter, ,
Aoy des and orestes &« prime faoie presumption of & sale
&8 whalesale whea proof {s made that a person Rolding & re-
Wllerts permit 8 & sale of mare than three gallehs of
o0 1iquor 4n & single tracsaetion. However, of eourse, this
fasls uesu{:lon is sabject to rebuttal and is,;0f

ru'u net absolute, This is nes like the Federal statute

Rev, 8%, 3204, 26 Vs S, O, A, § 1398) whieh provides that
SYery pefson who sella or effers for sale mel$ liquors ia
Ay quantities of more tham rive (5 lons at one time,
®all be regarded as & "wholesale dealer®,
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Eonorable Bert Foxd, Administrator, Pege §

The dese of Jtate v, Tarver, 79 Tenn. (11 Lea)
:ﬁ 660, Words and Phrases, Vol. 45, §. 110, poiats ous ithe
hnoh.on betwean & 'whoiouh deq)er" u& a "retail deal-
or* in liguors as follows:

*A wholesale desler in spiritucus liguors ia
one who makes and sells to purehasers packages or
quantitiea for the fu'pou of trade or 'bc:.:g o
sold, The distinotion between the 'wholesale
dealer! and the ‘retail dealer’ dqes not depend
upon the quantity seld by eitherl”

: The case of Raible v, State Tax Jommissien, 10k
S0, 560, 361, 239 Ale. &), Molds that She sales of barvels
and keogs by manufec¢turers to users or doasumers, aot feor
ressle, but for use or consumption, wers not *wholesale
sales™ within the Alebama Sales Aot, notwithstanding the
barrels after use may have had sone resals value,

As polated out in your lettsr she holder of s

- package store permit authorizes ths holder thereof $oi

*3ell on or from ligensed premises at retail
to consumer for off premises eomsumption only anéd
in undroken packeges and andbroken eontalners only."

The ebove 2\»“& provision contains no limitetion
gpon the amount of ligquor a retailer ¢an sell to & chasey
for off prenises consumption only, In other werds the test
i3 whether the liquor was sold for off premises consumption
only to the hagey or whether seme was sold to tht:.fnr-
shager for the purpose Of trade or resale. So the toat
in deternining whether the liquor was sold at wholesale or
Tetail i1a one of the purpose of sale and {:rmu. Subseo~
Son 6 of Seation 23a of she Aet, quoted your letter,
Stepe into she ploture end oreates & prima feale {r
tion of & wholesale ssle when more than three galloms are
s0ld in one sale. But this s only a rale of evidense and
san be rebutted, For example if s man wanted to duy eighteen
gallons of whiskey %0 stere in his aeellar for his own use
the retail dealer would not vielate the law ia making such
Sal ¢} however, the durden of proof would de upon him to show
that the purpose of the setle was strietly foy such 08e,
And on the other band if a desler 20)d two pints of whiskey
$0 a known bdootlegger who advised the dezler tha$ he was mot
it for his own use¢ dut solsly for the purpose of ree
¢ sush detler would viclate the } howgver, the burden
of er in such ocase would de upon the State a8 no
Tacie presumption wouléd arise from the sale -of less than
Waree gallens.
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Honorabdle Bert Ford, Administrator, Page & i

¥e think the domplaint or notiee quoted in {anr
letter 1ia defestive, This notice i{natead of srfirsativaly
csharging that the sale was not made &t retail to the consunme
oy for off-preaise oonsumption only merely pleads the evie
dence which would raise a prima faole presusption that the
sale was not 30 made. We think the complaint and notiee
aonzil ot{trthu and apecifieally and affirmatively charge
L] 0 - ™

The eomplajint and notise qguoted in youwr letter we
think is somewhat ana)agous %o the situation of a oconplaint
sharging & person with unlawful possession of eighteen gal-
lons of whiskey in d4rxy t_crz:ltor{ in & eouniy ecurt sase whore .
the complaiant should oharge $hal the persoa in dxy VSerritory
snlawfully posseased whiskey for the purpose of sale. The

.¥i83 im doth compluints is that while the matters pleaded
afght constitute a violation of law they do not adsolutely
& so and are marely reduttabdle presumptioas,

It is our further opinion thet the proof of'fered
bafore the administrator or Board should dHe bdased Y
valid complaint., If the complaint oF notioce is ansntal~
1y defedtive then the proof eould not cure seme,

~ »- Ve, therefors, holﬁ that the adove notice aand ocom-
plainé? i fundamentally defective and that mo valid order of
canceliution osa be based thereon. :

It a valid ocomplaing and notioce is drawn we think
the proof mentionsd in youwr letter would de ample to sustain
& gencellation. The edminiatrator {s the trier of the factsi
when the proof is wade of the sighteen gallon ssle the prime
faoie presumption comes into operation; if reduttal evidense
L8 offered it be believed or not be believed by the ed-
ainistratory he has & sound disoretion in the aeeeptanse or
Tejection such evidence, .

We would respeestfully suggest that new and valid
actices and complaints bde had and that & hearing be predi-
Gaged upon i:“ complaints, rether than upon the defective

oy quoked yow Jetter,
Yory Siuly yours
p MITTOVERTER 12, 1043 ATTOENKY GENXRAL OF TEXAS
B IPIEN PE A R y 2’ '
[ - .
' ATTORREY GEELELL Or 1739 b wa. 3. Tan =
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