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Hon. ¥. B. Caudle Opinlion No. 0=-5094

County Attorney Re: Can delinquent levee
Franklin County _ improvement dlstrict

Mount Vernon, Texas taxes be collected from

a person who has purchased

Dear Mr. Caudle: forfelted public school

Jand from the State? And
related questions,

We have recelved and carefully considered your lettsr In
which you request the opinlon of this department on the
matters stated.

We think a falr statement of your request and the facts
set out therein 1s as follows: Levee Improvement District
No. 1 of Frenklin County was created in 1917 and bonds, some
of which are still outstanding, were lssued the following
~“year. Within the district ls a tract or tracts of publilc
school land, which land 1s to be forfelted by the Commlssliorer
of the General Land Offlce for nonpayment of Interest due the
State. You further state that the district has brought sult
against the present owner to enforce payment of the dellnquent
leves improvement district taxes agalnst the land.

On the basls of the above facts you make inquirles whlch
. are subatantlally as follows:

FPlrst: If the land 1s forfelted to the State and the
present owner should repurchase the land, or have hls claim
reinstated, what would be the status of the delinquent taxes
due the district?

Second: Could the delinquent taxes be enforced agalnst
a perscn not having any rights under elther Article 5326 or
Article 5326a, V. A. C. S., who purchased from the State after
forfelture?

Third: What would be the status of the outstanding bonds
in either of the above situations?

To avoild the use of unnecessary language, we will use the
term "present owner" as meaning any person given a right to
repurchase forfelted land under Artlcle 5326a, and as mean=~
ing any person glven a right to reinstate hls claims under
Artlele 5326.
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Article 5326, V.A.C.5., as amended in 1941 by the
47th Leglslature, provides for the forfeiture of public
school land and the method and manner of reinstatement of

claims "provided that no rights of thir
intervened." g d persons may have

Artlcle 5326a, V.A.C.S., applles to situations where
publlic school land has been forfelted for nonpayment of
Interest accruing prior to November 1, 1925. It provides
for the manner and method of revaluation and subsequent
repurchage of land forfelted. This statute also preserves

"any llen, 1lezal or equltable, In behalf of any person or
the State, . . "

The remedy of the present owner will be governad by
one of the above statutes. Artlcle 5326a clearly preserves
the districect!s delinquent tax llen on repurchased land.
However, the pertinent portion of thls article before ita
amendment in 1926 read as followsg

"Sec. 4. Whenever any land affected by this Act
is repurchased under the rights of repurchase given
herein, any lien, legal or equitable, and any valild
contractual rlght In favor of any person or persons
existing against, in and to said land or any part
thereof at the time of forfelture shall remeln unimpaliread
and in full force and effect as if no such forfslture
had occurred.”

As agalnst the contentlon that the quoted portion was
not intended to and did not @reserve llens In favor of the
State, the Court of Civil Appeals in Gerlach Mercantile
Co. V. State, 10 S.W. (ad) 1035, writ of error refused,
held as follows:

"Tn section 4 the Legislature was fixing ths
status of llens and contract rights affechting
the land before the forfeltiure.

"In the present case the taxes here sued for
were delinquent for years prior to the forfelturs,
and we are now called upon to declde whether the
lien of the state for such taxes was preserved by
section 4.

"It 1is not tec be presumed that the Leglsla-

ture intended to cancel the taxes due the state, in
fact, we think the presumption will be that it did

not so Intend; and, there bein% nocthing in the act
whichaexpressly shows an Intentlon to cancel, we are

of the opinlon that such was not the inftentilon and

that the tax lien was intended to be preserved, and
therefore must answer the questlon in the affirmative.%
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We belleve the holdling in the Gerlach c ase to be of
value In construing Article 5326, which allows relnstate-
ment of claims "provided that no rlghts of third persons
may have lntervsned.” We do not believe that this statute
is intended to bar the tax llens of the State or any
Instrumentality thereocf. We agree with the prinsiple
announced In the Gerlach case that since the statute does
not show an express intentlon fto cancel taxes, certainly
such an intention will not be presumsd. Further, we have
grave doubts as to the power of the Legislature seffectively
to bar tax llens where the slituatlon ls one of reinstatement
in view of the provisions of Article 3, Section 55, of our
State Constltution.

The most recent construction of Article 5326 1= found
in Danciger v. State, 166 S. W. (2d) 914 (Sup. Cbt.).
The facts show that the State, Hudspeth County, a road
district and two schocol dlstricta were plaintiffs In a
delinquent tax suit. The valldlity of the judgment fore-
closing the varlous tax llens wss questloned on appeal.
The State, among other contentions, claimed the guestion
was moot since the land had besn forfeited to the State
subsequent to the entrance of the Jjudgment. The Supreme
Court answered this contention as follows:

", . « Bven 1f we assume that it (the land
upon which the delinguent tax liens were foreclosed)
has b een forfeited, 1t does not follow that the gues-
tion is moot. If the rightsz of third partlies have
not Intervened, Danciger and Fariey still have a
rlght to reinstatement upon payment of the interest
due, as provided in Articls 5328 of our statutes.
Upon reinstatemen® they would take the preperty sube
ject to all obligations to the State that were exlant
at the time the forfeiture occurred, including the
judgment for the taxes, with foreclosure of the lien,
and the land could then be sold in satisfaction of
the judgment. . ." (Parenthstical matter added)

In answer Lo your first qusation you are advised that
1f the present owner has his claims reinstated, or 1f he
repurchases the land, he willl ftake subject to the delinguent
taxes of Levee Improvement Distrlst No. 1 of Franklin County.

This Department has recently ruled on your second
question In Opinion No. 0-5062, a copy of which we are
enclosing. Your sscond question, In accordance with said
opinion, 1ls therefore answersd in the negative. However,
we call your attention to the remedies affordsd the district
against the f ormer owner cor owners, which are set out In the
opinion.

We next consider your third question. Where the land is
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repurchased or the clalms of the present owner are
reinstated, it 1s obvious that the bonds, and the rlghts
of the bondholders, are not lmpalred 1in any particular.

However, a different situatlon is presented when a
new purchaser acqulres the land. A close study of the
applicable statutes, Articles 7972-8042, V. A. C. S., shows
that the bonds themselves are not a lien upon a partlcular
tract of land but that the delinquent taxes do conatltute
such a llen. The rights of the bondholders rise no higher
than those of the Lsvee Improvement Distriet. The bond-
holder has no privity of contract with the taxpayer as hils
contract 1s with the district alcne. 8See City and County
of Dallas Levee Imp. Dist., ex rel Simond v. Allen, (D.C.N.D.
of Texas), 17 F. Supp. 777.

A bondholder ia not a necessary perty to a sult to
collect taxes, Glenn v. Dallas County Bols D'Arc Island
Levee District, 268 S.W. 452 (Comm. App., opinion adopted
by the Supreme Court), unless the right of the district to
levy and collect any taxes et all is questlioned. Preston v.
Anderson County Levee Imp. Dist. No. 2, 3, S. W. (2d4) 888
{Civ. App.). The bondholder has no legal cause of actlon
against the taxpayer to recover taxes due nor has the tax-
payer any legal obligation toward the bondholder in that
respect. Glenn v. Dallas County Bols D'Arc Island Levee
Imp. Dist., supra.

In view of the above authorltles as to the statua of
bonds and bondholders, 1t ls our opinlion the bondholders have
no rights with regard to land forfeited to the State and sold
to a new purchassr.

We trust that the above fully answers the questions asked.

Yours very truly
ATTORNEY GENERAL OF TEXAS
B/ Woodrow Edwards
By Woodrow Bdwards
WE::AMM; g Asslistant
Enclosure

Approved Opinion comilttee, by GPB, Chairman

Approved May 7, 1943, by Attorney General of Texas
s/ Gerald C. Mann



