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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD ©. MANN
ATTORNEY BENIAAL

AUSTIN

Honorable 4, N, Bauldwin

County Attorney

Johnson County

Cleburne, Texas

Dear Sir: Opinion Ko, O=-

Re: Offliscers' Se etting

of aclaries by ssibpers!
sour 4 relasted mabd

Your request for opinfon hag \S onn received anmd
carefully oconsidered by this endt. Ve quote from your
requesat as follows!

’ esented the Conm-
, 2. b111 for suxms
of money olaim ch of the past
four years, a portion of
3e0. 13, of o Revised Civil Stat-
utes, 'hn po which he olaims
entitles him to the addi sums for these years,
is as 26:)

ties having a popu-
aty thousand (20,000) and less
fmse¥en thousand five hundred

ARd having an essessed valu-
of Tifteen Million ($15,000,-

s Gocording to the lest approved
b{x 101l of such county the meximum
alYowad such officers as sslarles may
be inoreased one (1%) per cent for eeach Cne
Mi11ion (21,000,000.,00) Dollars valuation or
freotions)l part thersof, In excess of said
Fifteen ¥1llion {£15,000,000,00) Doliars valu-
ation over and abdboys the maximum amount allowed
sush ?rfiurn ander laws existing on August 24,
19353
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IS §s conseded that this sounty has a populse
tion, secording to She last Federal Census of about
33,050} and that the awsessed waluation was in oz~
oess of $15,000,000,00, for eash of the past four
yoars,

*The Commissioners’ Court has apnually fixed
the salaries of the various eleotive offiocers of
the County, at the deginning of the year; however,
none of the salaries weres increased ths percentage
authorized dy the eadove mentioned law,

*Ix vieow of the holding in *Comminsioners®
Court o NaoOfdoehos County V5, ¥inder et ul,,’
113 8, ¥, (24) 277, it 1s ay opinion that the
Commisaioners' Court would not Ye authorized at
this tims to enter an order that would shange
the aetion of the Court in fixing the salaries
of the officers for any of the previous years,

*That the portion of the Statute guoted above,
is not mandatory on the Commigsioners Copurt to in-
orease the salariss of the officers, is quite ape
parent fror. & reading of the provislon. And the
Court having failed each year to meake such an in-
orease, and having set the salary of the officers
for esach year in acoordenes with other provisions
of the law, such action would be bindi:g on the
Commissioners' Court at this time, as also on the
different ofricers of the eounty holding offies at
the time the salaries were set,

*Your opinion is desired with reference %o
whether or not such officer has ¢ valid elainm
sgaingt the sounty for any sam or sams by reason
of the Commissionsrs' Court failure to inoreass
the szleries each Yyear the percentags allowabdle
under the sdove provision,

"If s0, would ths payment of same, at this
time, by the present Comnisszioners' Court, be in
sffeot, changing the previous action of the Court
in rix{ng the selaries for the respeotive years,
in such & manner that would eonfliot with the holéd-
ing of the Court in the Nacogdoches County case?
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Artiocle )9lls, Seotion 1), resds in part as follows:

*See. 13. The Commissioners' Court in souz-
ties having a population of twenty thousead (20,000}
iphabitants or more, and less than one huandred and
ninety thousand (196 000} inhabitants sceording to
the last preoceding Fodorql c-ntul is heredy aunthors-
1zed and it shall de i€» dut; 1: She stlaries
of a1l the following named offieers, toewit: sher-
iff, assessor ané oollestor of taxes, county Jjudge,
oounty sttorney, ineluding eriminal &1strlot attor-
neye and sounty attorneys who perform the duties
of district sttorneys, distriot clerk, sounty slerk,
treasurer, hide and animal inspeotor. Each of said
officers shall be paid in money en annusl salary in
twelve (12) equal installments of not less than the
total sun earned as eompensation by hixz in his offi-
olal capacity for the fisosl year 1935, and not more
than the meximum amount allowed such officer under
lawe existing on August 24, 19353 provided that in
count {es having a populasion of twenty thousand
{20,000} and less than thirty-seven thousand five
hundred (37,500) scoording to the last preceding
Federal Census and havinpg &an essessed valuation in
excess of Fifteen Million ($15,000,000,00) Dollars,
acoording to the laat approved preooding tax roll
of saoh sounty the maximum amount allowed Innh ot-
ficers as salaries be inoreased one ’1
cext for essh One Millien (81 000, 000,00 Dollnra
valuation or rrnctionnl gn horoot in excess of
said Pifteen Million (415,000, QO0.00 Dollars walue
ation over and adove the nn:ilnn amount allewsd such
offiesrs under laws existing en August 24, 1935;

1000'

¥e quote Lroxm the sourt's opinion in the c2s0 of
Coanislinnorl' Court of Nasogdoehss Joumaty v, Winder et al,,
113 S. W, {2) p. 279, as follows:

*All issuss involved in this lggo are Now
noot. Jp”d Ve K."’ 109 5, W, 24 7. " the
Supreme Court, The order in issue, by its Swn
terzns and by fores of the statute, expired at
the end of tha ye:r 1937. and the C u»iationors'
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fros; appellants esnnet de regquired %o smmter ma
order in 1938, fixiag ealaries for 1937. whieh
on ite face would be wid, If the Cemmissieners
Court erred in entering the srder ia fssue, ap-
pelless are not without remsdy. Rusk Goun{y \
Hightower, Tex, O4v. App., 202 8, ¥, 802,

*Appeal 4dismissed,” (Underscoring ours)

The slalins of ¥Winder, County Clerk, aad Jinkins,
Digstriet Clerk, agalnst Nacogdoches Couaty, inwlved in the
above stylsd suit were later tried cut on their merits.

e quote from the court's opinion in the ecese of
Nagogdoshes County v. ¥inder, 140 8., ¥. (2) 972, as follows:

*The following faots are without dispute!
Appelles, winder, was the duly eleoted, qualified
and acting Oounty Clerk of Naocpgdoohes Oounty
during the years 1937 and 1938, Kasogloohes Coun-
ty was under the salary aet law, Artisle 3912,
section 1), Yernom's Ann, Civil Stetutes, and
Artiocle 3891, R, C, 8,, Vernon's Ann, Civ, S¢t,
art, 3891. Under these statutes, the salary of
the County Clerk of Naoccgdoohes 6onnty wag governed
by the minimum of salary earned in 1935, and s
maximun salary of $3,500, The County ciork of
Naeogdoohss County in 1933 sarned as nsstion
of his office the sux of 13,286,016, Oa Jazuary
13, 1936, at a regular session ef the sommission-
ers' oourt, an order was oentered by saitd courd
fixing appellee’s salary at $3,286,16 the amount
sarned as salary by the ecunty Juldge of seil ecoun~
ty in 1935. Llater in said month, January 3lset,
8t a ocalled sesation of sald eourt, his sslary was
fixed et §3,350 par year, On Januery 1), 1937,
the oonuisnionor-' eourt fn regular session fixed
his salary at £3,000, for that year, and en Jan-
aary 10, 1938, said ecourt fixed his salaryy at
$3,000 for maid year. This wap $286.16 less tban
the minimum salary for 1935, and 3350 less than
the s=lary as fixed by the order of January 31,
1936, Appellee prayed iudanent for £572.32, the
difference between the {3,000 per yesr for 1937
and 1938, and the minimum of $3,286,16 as fixed



o 514

Honorable &. W, Bsuldwim, Page $

by the srder of Fenuary 13, 1936, or ia the ale

ternative, for iuuut for At the orxder of
Jemuary }i. 1936, pussed at %o elled sessioa
be found proper. judgnent was for $572.32.

*"We think the order fixing appellee’s salary
made at the regular tera on January 13, 1936, was
in sooordange with the law, and that the amount
then fixed as the annual salary of appelles,
$3,286.16, under the facts and the law was proper,
nni is controlling here, Artiole 3)912e, sestion
1), Vernon's Ann, Civ, 8t,, fixss the salary of
County Clerks in the elass of ocounties in whieh
acogdoghes fell, &t not g otal g

. L

113er upder Jaws oexiptipg
T e legislature baving pre~
ed the minimum amount of salary {the offi-
elal earnings in 1935) and that bdeing shown %o
have been $3,286.16, the ecmhissioners' sours did
not have the mthor!hy to ignore this stasutory
groﬁ.sion of minimum sslery and filx the salary at
$3,000, The provisions of the statute authorizing
the ocommissioners' court %o fix the salary at any
sum than a certain xinimum, MM
than & sertain maximum, are mandatory, 00
not be ignored by the membarc 27 the sourt at their
diseretion, The order fixing appellee's sslary at
$3,000 was without authorisy, and so void,®

Also to the same effect see the eass of Nasogdoohes
County v, Jinkins, 140 3, ¥, (2) 901,

The maximum amount & eounty officer of Johnson
County, Texas, (sald county having & population of 33,317
inhabitants aseording to the 1930 Federal Ceasus) ouid T~
tain under lews existing August 24, 1935, {(under peragraph
3 of Artiols 3891, V. A. C, 8,) was $3,500,00 per annum,
In this eonneotion see opinion No, 0-2582 of this depart-
ment, & oopy of whieh iz enclosed herewith,

The population of Johnson County, Texas, acocording
to the 1940 Federal Census is 30,38, inhabitants,
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Ve agree with you that the portlien of Sestion 13 of
Artiele J912e, ¥V, A, O, S,, quoted ia your letter, sllowing
the somissionszys' eourt $o0 inerease sslaries of offisers ua-
der the Offisers' Salary Ast ia the method outlined by She
statute, is elearly permissive mnd diseretionary; i¢ is sor-
tainly not mandstory.

It 1is our opinion that the seunty officer under the
facts stated would not have & valid olaim against She eounty,
The ocomaissioners' eowrt of Johnson Couamty sould not be som-
pelled $0 sot the salary of any county offiser under the Of.
ficers' Salary Law at more than the official earni of aaid
officer for the fiscal year 1935 and even that would de pub=-
gut % the maximun set in pa ph 3 of Artiele 3891, V. A.

« 8. (existing August 24, 1935), and eould not exoceed §),500,00
per snaun, The oourt in its disoretion, at the proper times
oowld heave ellowed eldditional sums {in additfon to the §) 500,00
maximum) as set out in the portiorn of Artiele ¥9l2e, Sutien 13,
qaoted ia your letter, provided the valumtions authorized same,
bat it 1s our opinfon that olearly the ssurt eonld sot at this
time sllow same retrosotively for tiw past four years as re-
quested by the officer. To allow such gdditio suaxe retro-
sctively would also be inhibited By Bection 53 of Article ) of
our State Constitution, whish provides as follows:

*Ses, 53« The legislature shall bave no
power to grant, or to authorisze any scuaty or
nunioipel suthority to grant, any eytra oompan~
sation, fee or allowanes %o a publis effiser,
agent, servant or eontrastor, after serviee s
betn rendered, or a gontrsat has beet satersd
into, and performed in whole or fn pars; nor
pay, sor asthorize the payment of, any elais
orested agalriat any oounty or munleipality ef
the State, under any sgreement or contract, made
without suthority of law,”

Also sea the following eanes:

Plerson v. Galveston County, 131 S. 7. (2) 27;
Jones ¥, v.lmm. 171 Se %o m-

Yery ¢ruly yours

| Ml/" ATTOBHEI%GMRAL °:”“?Tm3

DI L ZIFIART
CITTRNEY GrUERAT ¥a. J. Fanning

Assistant| SLOT
I ap Y o



