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Honorable winston Brummett
County Attorney
Dickens County
Diockens, Texans
Dear Sirt Gpinion No, 0-510
Re: rgality of sale
alcohelio 1liquid

~ Your letter of recent daf
of this department on the above

follows: -
*I would likse

4 pitter 15 in part as

-ion on ‘the Tolly > ' :
=A certa 3 ,_koewn as *wine Tonmie*
is belng =so0ld Ny & .- 3s A% well as otheyr

business establighme county,. 8uah
‘Wine Tehtqe' contains\19%5 alg¢dhol and is sapable
of profineing a state gation when talkan

- in ldrgoquaititien; e drug stores and other
enit ntg gell sushartiols for beverage
purpoges wit 11 knowledge that perties buy
subh dx ¢acge drunk on, It has reached
the ‘stage e d drug stores sell such arti-
cle by . 6 to  persons who resell by the
bottle £ ofit, Under Artiole 666~

Sa~~defrinitionof liquor--TLiquor shall mean
sny alooholie baverage containing sleohol in ex~-
cess of four (4) per centum by weight, unless
otherwiss indicated, Proof that an alacheolie
bsverage is alecohol, apirits of wine, whiskey,
liquor, wine, brandy, gin, tequilla, zmescal,..s.
shall be prima feolie evidence that the same is
liquor sg herein defined.' And, the term 'Ale
ocoholic Beverage' ss applied to the definition
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of l1iquor, is set out in the geccnd parsgraph of
Art, 666-3a, and is defined as eny beverage oon-
taining more than one~half of ons percent of al-
oohol by volume which ie capable of use for hever-
are purposes, either alone or when diluted,

"Qf gourse, this *Winas Tonie' ia supposed to
be mold as a med{cine and/or something to «timu-
lats and inorease the appetite and containing
vitarin Bl whatever that is, the rfact that it
contains vitamin Bl is stamped on the label at-
taghed to each bottle, Howover, I have tfound
nothing under the liquor statutes authorizing

the sale of an slowhdlic bsverages for beverags
purposes in a dry oounty. Nor have I found any-
thing under any Drug Act, anthorizing such sales,

s previously stated,this is a dry eoun-
4y in'which heither beey, liguoir, or any other -
'f--taxl__gagt*cﬁg legally be sold, ST

' mwith the foregoing facts in mind, would :
you be:kind snough 40 lock into this u&tg o
6% me have your opinion as to the legality of -
- e wale of ‘Bueh *&;ﬂuw;.-tmm CUtyine Toniev; -
" eomtaining 19% slochol by volums, and, capadle
of producing a state of drunkenness, but s0ld
under the disgulse of a medioine.*

.~ The question presented has reoeived but Littls at-
tention by the Couxt of Griminal Appeals under ths present
. ‘Pexas’ Liquor Control Ast,  Deoimxions under the Yepealed Dean
"~ law sre of little . value in datermining the question:

' | -Under the Dsan law, it was provided in the repsal~
ed Artiole 674, P, C,, that nothing in the Act should prevent
the sale of any mdioinel. preparation manufactured in acoord-
‘anoe with certain phsrmacentical formulas, which were manu-
faoctured and scld for legitimats end lawful puﬁa‘en, "and
not as beveragss.” The guilty intent of the mellsy, under
the repealed Act, was question of fact to be deoided against
him before a conviotion would stand, If the proof showsd
that &he liquid was 5018 for medicinal purposes snd 5ot as
e beverage, there could be no coavioction. Holliman v. Stads,

299 Be We 259,
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' Under the Texas Liquor Control Aact however there
is no such eéxception, If one in a *"dry area™ sells “any
beverage ocontaining amore than one-hslf of one psroent of
alochol by volume whieh is capabls of use for bheverage pur-
posas, either alone or when diluted,™ he has committed an
act, declared Ly the law to be unlawful,

The question whether a given a lecholie liquid
gahla of being used as a beversge manifestly is the
quut on for determination and is & question of fact., There

is no marked dividing line betweea t hose liquids which are
generally known to be for beverage purposes and thoge which
are strictly medicinal or non-beverage, It should ds noticed
in determining the question that the statute defining in-
toxicating liquors does not clearly classify the liquids as
*beverages,” but includss within its scope liquids "'eapublc
oOf use for beverage purposes, oither alone or when diluted.”

- This is a very droad termmd ’must inelude within- ity phps’
view those liquids which, although not generally: ‘gonsideped
a8 beverages, are yeb capable of belng so taed,  This must

50 3o when we cansider that ons.of.the p purposss
‘of the Tepaa Liquor Contrel Act was to prohibit tha m; ut
" Ansoxieabing liquors 4n "ry .areas,” Tha sale .of wn KTugw
holie liquid not capable of use as a beverage constitutes
- no violation. uechristi Vo State, 133 8. W. (2&) 976; Pelddy
’ 7. ﬂt&te, 1.62’ w' (m) 933'

ivs presuma undex the faects utatea m your letter .
that said “#ine Tonic" 18 as 2 matter of feot “oapabls of
use for bnmagu nirposss,® If so, its sale 1n uy aroas
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