OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNEY GENERAL

Honorable George H. Sheppaxrd
Comptroller of Publio Accounts
Austin, Texus

Dear Siri

Your request for opizxio
carefully oconsidered by this dep t
request as follows:

me questions
to angwer. -1 4x A
will thank y¥ ny, the ptoper reply to
make to My, { .

: sglier for the payroll wes
o~ or mileegs_ant per d4iem dus the members
te L8LE /‘*-,. lhtm. requeat £or five meshers
ere abe in military service weas not

ng %o the redent ruling by the Supreme
bsequent opinion by the Attorney Gen~

axsé, the seven xmembers in military service
are to receive the salary and mileage due them, OFf
the total of twelve meabers, four bave not yet re-
ported for the firet time. ‘The question we should
like clarified is this?

"Are the four members who have not eattended
eligible to redeive salary from the first day of
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the seasion, 1.e., Janusry 12, 1943, or ahould our
retuest be dated cn of the day thiey register pre-
gant?

*The Honorable John E. Lyls reported February
11 and took the Qath of Office. The other members
in military service, exoept four, were sworn in at
the beginning of the session,

“
L ] . @ L]

Seotions &, 5, 8 and 2, of Artiole III of our State
Constitution, read as follows:

"Sea, L, The members of the House of Repre-
sentatives shall be chosen by the qualified selectors,
and their term of office shall he two years from
the day of their election,

"S8eo, 5. The Legislature shall moet every two
yoears at such time ag mey be provided by law and
at other times whan c¢onvened by the Governor. ‘When
convened in regular Jeasion, the first thirty days
thereof shall be devoted to the introduction of
bills and resolutions, aating upon eaergency &ppro-
prietions, passing upon the confirmation of the
recess appointess of the Governor and suoh emer-
gency matters es may be subnitted by the Covernor
in apecial mesaages to the Legislature; provided
that during the sueceslding thirty days of the regu-
lar seasion of the Legislature the varicus come-
mittees of each House shall hold hearings to eon-
sider all bills and resclutions end other matters
then pending; and such emergency matters as may bde
submitted by the Governori provided further that
during the following sixty days the Legislature
shall aot upon such billas snd resolutions as mey
be then pending and upon such emergency matterse as
may be submitted by the Governor in speoiel mes-~
seges to the legislature; provided however, either
House may otherwice determine its order of busipsas
by an effirmetive vote of four-fifths of its member-
ahip."

*Seo, 8, YXach House shell be the Juige of the
qualifioations snd eleotion of its own members; but
conteated eleotions shall be determined in such man-
ner as shall be provided by law,”
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"Sea. 24 Nembers of the Legislature shall
receive frowm the pudlic Treasury s per diem of
not exoeeliing ..10,00 per day for the first 120
deya af each session end aftexr that pot ¢xcseding
£5.00 per day for the remainder of the segsion.

“In aééition to the per diew Lhs Jembers of
each House shall be entitled to mileage ia goling
to and returning from the seat of goverameat,
whiaeh mileage shall not exceed $2.50 for every
25 milea, the Aistance to be somputed by the
nearest and most direot route of vravel, from a
table of distande prepared by the Compiroller to
each county seat now or hereafter to be estabd-
lisghed; no aembor to be eatitled to mileage for
any extra s6s£3lon that may be oalled within one
day after the asdjournment of & regular or oslled
seaslon.”

Seotion 1 of Artiole XVI of our 3tate Conatitution
provides:

*Seotion 1, Offictal Oath

"lombers of the Legislature, and all offi.
sers, before thay enter apon vae daties of thelir
offices, shall take the followinz Vath or Affirma-

tion:

wty 40 solemnly swear (or arfirm),
that I wiiT TelthTully exeoute the duties of the
offioce of of the State of Texas, and

will to the best of my ability preserve, protecst,
and defend the Jonstitution and laws of the United
States and of this State; and I furthermore solemnly
swear (or affirx), that Y have not direotly nor {n-
direotly paid, offered, or promised to pay, ocontri-
buted, nor prouieed to contribute any monsy, or
valuable thing, or promised any publie offioce or
employment, a3 & reward for the giving or withhold-
ing a vote at the election at whioh 1 was elected.
So help me God.*'"

Articles S5A22«3«k=5-6, Varnon's Annotated Texue
Civil 3tatutes, reed as followst

"Article 5422, 5505, 3271 Time of meeting

"The Fortieth lLegislature shell agsemble to
hold i{ts bionnial session on the second Tuesday



Honorable George ii, iheppard, Page i

in January, A. D, 1927, at 12 o'olook m., end
shall meet biennially thereafter on the same day
and hour until otherwise provided by law, Const,
art, 3, seo. 5,

" 2 W or

*Those persons receiving certifiocates of
election to the Senate and House of Representa-
tives of the Legislature, and those Senators
whose terms of offiece shall not have terminated,
and none others, shall be dompetent to organixe
the Senate and House of Representatives., Acts:
1876. Pe 311' 4, L. vol, 8, pe 1147.

"Art, Sk2k, %$507-8-16 Who shall preside

*For the purpose of such organigation the
Secretary of State shall preside at each recurring
ssssion of the Leglislature. Should there be no
Searetary of State, or in case he be abeent or un~
able to attend, the Attornsy General ghall attend
end perform the duties prescribed. Ee shall attend
at the time and place designated for the mseting
of the lLegislature, and shall appoint a clerk who
shall have been ohior clerk of the HEouse the pre-~
ceding session, if he be present, to take a minute

of the prooce Be
" O= Dut

*The eclerk, under the direction of the Sedre-
tary of State, shallt

"l. Call all the eounties in alphabetiecal
order. 8hould returns of election in any county
for members of the Legislature not be made to the
office of Secretary of State, he shall neverthe-

less c¢a)l such ocounty.

»2. then the counties are called and the
members elect wppear and present their oredentisle,
administer to eseh the offiolal ocath,

“Art 2 8 edentials

*Any person appearing at sald oall and pre~
senting the proper evidence of his eleotion shell



£.
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be admitted or qualified in the same manner as though
the return of his elestion hed been made to tha office
of Secretary of State. P. D. 5438."

Construing Beotion 1 of Artiocle XVI of the State
Constitution, prior to the present smendiment, and in 1881,
the Supreme Court of Texas, in the cese of SBtate v. Cocke,
S5k Tex. 482, held that under said seotion of the Comstitution
it was evident that there was s distinetion detween the right
to an offioce and the right to enter upon the duties of an offige,
inasmuch as seld section of the Constitution required the taking
of the oomstitutional ocath before the person sntitled to the
office entered upcn the duties of the offioce.

The case of Enlos v. State, 150 8. W. {(24) 1039, con-
struing Section 1 of Article X¥I of our State Constitution as
it now exists, held all the acts of a special Juige, who took
en oath not in oconforaity with the ocath set out in seid section
of the Constitution, were void, anid cited meny authorities.

It is clear theat in order for one toc bdecome entitled
to receive the "per diem" above referred to, the elaimant must
do sometbing more than merely beeome entitled to the office of
representative in the Texas Legislature. He must go further
and in fact becoms a Ei!gc§ of the Texas Hbouse 0f Represente-
tives. This he ¢an y 40 by teking the constitutional oath
of office. Articles 5425 and 5426, providing e method for ad-
ministering the constitutional oath to memdbers of the House,
we think ere not exclusive dut merely directory statutes, and
that imasmueh as the House under Section & of Artiele III of
our State Constitutioa is “"the judge of the qualificetions and
eleations of its members™, the House gould sacept the qualifice-

tion and osth taking of a member at any time during the session
and in any manner aeceptable to the House of Representatives.

In the cease of Spears v. Sheppard, 150 8, w. (24) 769,
Texas' Supreme Court sonstrued Section 24 of Article III of our
State Constitution, and held, emong other things, that the right
of & member of the Lefislature to receive the per diem stipulated
in the seoction was not dependent upon actual attendanse on the
seasions of the Legislature, amd all that 1s required is that the
Legislature be in session eand that the claimant be ¢ member there-
of.

o
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We interpret this decision to mean that all that is required
in order to entitle a oclaimant to his "per diem" as e member
of the Legislature is that the Legislature be in session and
that the claimant be a member for the period of time for
which he ¢laims the said "per diea".

Opiznion No., 0~-5039 of this department, sddressed to
you, written by Attorney General Mann, holda speoifically that
members of the Legislature who are commissioned officers or
enlisted men in the Army, Kavy and Marine Corps, are entitled
to thelir salary warrants from the State. )

It being unlawful for any money to be paid out of
the State Treasury exgept by authority of am act of the Legis-
lature approprieting the same, and Article IIX, Section §51,
of the Qonstitution of Texas having provided:

*The legislature shall have no power to make any
grant or authorize the meking of any grent of publio
money to eny individusl, essooclation of individuals
« e ¢ « o Whatsoever. . . . "

it obviocusly follows that a ¢ftisen cannot be paid any "per

diem” as a member of the %Egillaturo for any day or days prior
to the tine he became a or therseof.

In answer to your questions you are therefore advised

as followsi

Representative Lyle, who took the constitutional cath
of office on Februery ll, 1943, is entitled to be paid his “per

diem” for February 11, 1943, end in addition thereto all “per

HE I
IRLE S

dien" whieh may secrue for sll days the Legislature is in session

during his tenure of said office sinee Fedbruary 11, 1943.

If the four who are sntitled to the office but who have
not yet become members of the Legislature proceed to become menm-
bers by taking the sonstitutional ocsth of office, then during the

present session such members will be entitled to the full “per

diex” for ell days the Lesgislature of which they have become mem-

bers ia in seseion on and after the day on which they teke the
required constitutional oath of offige.
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The members who took the constitutional ocath of
office at the beginning of the session but who have since
not attended the session are entitded to be paid their *per
diem" for all the time the Legislature of which they are
nenbers is in session.

Yours very truly
D0, 1243 ey OENERAL OF T

P e 111
TRAT A e iaAl

ATTOREEY GaNERAL

rge P. Blaskburn
Assistant
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