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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

' GERALD C, MANN
ATTORNEY GENERAL

Jonorable Taylor Carlisle
§ Oriminal District Attorney
& Ksufman County
Eaufman, Texas

. Atteation: Mr. Fred V. Meridith

:‘__Doar Sir:

' fon of this departimeat on
. g8 follovws:

"Pleass send
eral's opinion

ices Peade in our County
sre receiving niixe 5 reguephis for remission

_of the Tines paid ion of the 35 mile
b 3 = : tng advice of your
do3

Alonarily th qmsuon whether one who has
paid sgally or improperly imposed upon
him can back the amount so paid may be

spadd upon certein factors, chief of
which is that of voluntary or involuntary pay-
ment. If the payment is made under sircumstances
vhich amount to g¢oeroion or duress, so that it
nust be regarded as an involuntary cne, the

fine way gemmnypa ‘racovered; othervise not.

The cases in which it has been held that the
payuent was under duress are usually those in
vhich the accused vas imprisconed, or vas threat-
ened vwith imprisonment, and payment of the fine
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vas necessary to avoid or secure relssse from
such imprisoament. Threatened or actual dis-
traint of property may, perhaps, also, -- at
least under some oircumstances, -- be regarded
as sufficlent to constitute duress. But if the
paymsnt is LYy vay of ccmpromise mersly, or is
made only to avold ingonvenience or trouble,
and the eccused has other alternstives which
are effective, -- as an appesal, -- the payment
ialgoearally regarded a&s voluntery and irrecover-
able.

In Bailey v. Paullina, 69 Iowe 463, 25 K. W. 418, it
was held that one who paid a fine under a void ordinance with-
out protest oould not recover the money peid. In Harrington
v. Nev York, 81 H. Y. 8upp. 667, it was held that one who
psid & fine imposed by a magistrate who had no jurisdiction
to impose it vas not entitled to recover the money paid, when
the payment was voluntary. It is stated in the case of
Houleban v. Kennebec County, 81 Atl. A349;

®The proposition that a fine 1llegally ixm-

i:sod,bnt voluntarily paid, under s mistake of

¥, cannot be recovered back, is supported by
smple authority."

w24 It is further stated in A. L. R., Volume 26, page
H

"It is a vell-gettled fact that illegal
payments coerced under duress or compulsion may
be recovered, provided the compulsion furnishes
the motive for the payment sought to be recovered,
and proceeds from the person against shom the
action is brought. Where money is paid on com-
pulsion, the lav raises an cbligation to refund,
and the form of the action is for money had and
received to the plaintiff's use. 281 R. C. L.

p. Xi5. This rule is supported dy a number of
cases in vhich fines have been illegally or im-
properly imposed and paid by the accused under
circumstances constituting duress, especially
,Where the payment 1s to avold or secure release
/ from lmprisonment for nonpayment of the fine,
" it belng held that a payment made under these
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circumstances 1is an 1nvoluntary one, and that
the fine may be recovered." (Citing numerous
authorities.)

In the ocase of MHarrington v. Nev York, supra, the
court said "that even vhere the acoused actually under un-
lavful arrest at the time the payment vas made, it would
be necessary to allege that the payment was procured by rea-
son of suoch detention. And the mere allegation that payment
vas made because a fine imposed vas held not to aver duress
in faot., It was pointed out by one of the judges thst fines
had been classifled with taxes and licenses in applying the
rule that voluntary paymant under a mistake of lav cannot
be recovered. , . »

It vas held in the case of Besiley v. Paullna, supra,

that one wvho had been convicted of violation of the muniol-

ordinance which was void, but who had paid, without pro-
test, the fine imposed, and had not raised the question of
the validity of the ordinance, oould not recover from the
muniocipality the amcunt of the fine, and that this vas true
even though, at the time it was paid, he wvas under arrest.
The court stating the question that was presented for its

- decision said:

*The facts appearing 1n the Questions are
these: (1) plaintiff's assignee vas convicted and
fined upon & veid ordinsnce. (2) Upon his trial
he did not raise any objection based upon the
validity of the ordinance. 23 He paid the fine
and costs wvithout protest. (4) The payment vas

made vhile he was under arrest. It is shown that
the payment vas made vithout protest; which, as ve
understand the langusge, means that it vas made by
plaintiff's assignor without objsction, or the
denial of the justice of the ¢claim, or assertion
of his own rights. A payment soc made is regarded
as voluntary; and, in the absence of fraud, de-
ceit or mistake of fact, thes monsy cannot be re-
covered baok. .. . It is not claimed that the
defendant in the J ent wvas induged to make
the payment through fraud, deceit or mistake :
of faot. It is, hovever, insisted that he was
under duress, vhen he made the payment, by reason
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of the fact that he vas then under arrest. PBut
it i{s not shown by the statement of facts found
in the Question, as certified to us, tuhat the
arrest had anything to do with the payment, or
the defendant wvas constrained or influenced there-
by to make it. It is not shown that, because of
the durmss, or the arreat, the defendant made the

. peayment, nor can such a thing be inferred. Ve

" may reldily ypresume that the defendant paid the
fine and costs becsuse he believed the judgment
against him.ves valid, and this vwe are required
.to présums, in- the absenae of any showing of ob-
jection, or if the. p;ymont vas made under protest.”

e it haaébecn held. thnt t.Ea.;inment. is voluntary, and
therefore -Arrecovsereble, vhers, a time of payment of the
. tine -imposed, the ascused has an option to pay the fine or

to appesal, and he ohcoses to do the former, evea though he
uubso@hontly appehln, and the sonviction _upon reviev is set

Atl. 189,) At the time of payment of the fines in this

case, the dafendants vere under arrest, upon caomplaiat for .

-violatien of the city ordinanoce, hlving been sentenced to

pay fihe or serve time in jail, KNo protest vas made sgainsat

payment of the fine. The court sald that the. legality of’
uwess copsists in foroing & person to act against his will,
d does not exist where the person on vhom it is charged,

& it bas been exercised & an option or choice as to whether

£ . he vill do the thing or perform the act said to have been

done under duress; that in this case there vere tvwo forms

of appeal available to the defendant as alternatives to pay-

the fines, and that it seemed to be the rule that if

defendants had an alternstive to making the payment, they

. must be regarded as having been voluntary, and thnrororo not

. pecoverable., The proposition that if one upon whom & fine

.. is imposed by a court having no jurisdiction to try the of-

fense and impose & fine has an alternative to pay the fine

or to §rpsal, and payment 1s not essentiesl to avoid threat-

ened imprisonnment, & payment with knowledge of the facts will

be deemed voluntary, and the money cannot be recovered.

It is stated in Corpus Juris, Volume 49, page 759:
"Noney paid under an uncoanstitutional or in-

valid statute or ordinance, without any circum-
stances of compulsion is paid under a mistake of
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law, and so ocannot be recovered, oxcept in so far
as yrecovery is permitted under ihe rule adopted
in rmost states that payments made by pudlic offi-
oers under mistake of law are rsooverable."

¥e have carefully considered Article 952, Vernop's
Annotated Code of Criminal Procedure, in oonneotion with your
request., This statute authorizes the governor to remit finaes,
however, we do not think that this statute has any aepplica~

tion to the guestion under consideration. .

It will be seen from the foregoing authorities that
.ordinarily the question whether one who has paid a fine il~-
legally or improperly imposed upon him can reocover back the
amount so paid may be said to depend upon certein factors
ohief of whioh 1s that of voluatary or involuntary payman&.
If the paymsnt is made under oircumstancese which smount to
cosrcion or duress, so that it muet be regarded as an ine-
voluntary one, the fine may generally be recoveredj othere
wise not.

In view of the foregoing authorities, it is apparent
that no oategorical answer oan de given to your question. The
general rulea above announced should be of soms assistande to
you in determining whether or not the fine and cost may be
resovered in a psrtioular case, under all the facts and oire
- gumstances conneoted therewith,

Yours very truly
ATTORNEY GENERAL OF TEXAS

Ardell ¥illiams
Apsiatant

APPROVED

OPINION
COMMITTXE,




