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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GerALD €. MANN
ATTORNEY GENERAL

Honorable George H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Bir:

opinion No. 0=5163
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Honoreble George H. Sheppard, page 2

Under the foregoing faot situation you request the
opinion of this department as to whether the company whioh
rfurnishes the catalog to the dealer is liable for the payment
of a chain store tax upon the dealer's store.

Seotion 1 of Article 11114, Vernon's Texes Penal (ode,
known as the Chain Store Tax law, provides:

"Thet from and after the passage of this Aot it shall
be unlewful for sny person, agent, regeiver, trustee, firm,
corporation, associatlon or copartnership, either foreign
or domestio, to operate, maintein, open or estadlish any
store or mercentile establishment in this State without
rirst having obtained a license so to do from the Comptroller
of Public Acoounts as hereinafter provided."

Seotion 6 of the same ast provides that:

"The provisions of this Aet shall be construed to apply
to every person, agent, receiver, trustee, firm, corporation,
copartnership or assooiation, either domestic or foreign,
which is oontr6lled or held with others by majority stock
ownership or ultimately contrelled or directed by one
management or association of ultimete management.”™

Under the facts stated, we are of the opinion that the
company nelither cperates, mnintaina, opens nor establigches the
store of the independent dealer within the terms of Section 1
quoted above, We are also of the opinion that the company neither
ocontrols or holds with others by majority stoock ownership, nor
ultimately ocontrols or directs by one management or assoeciation

of ultimate managenent the dealer's store. This being true, the
company, of ocourse, is not liaeble for payment of the chain store
tax upon any such dealers' stores.

‘We assume that your inquiry was prompted dby the opinion
recently rendered in the case of Montgomery, Ward & Company v.
State, not yet reported, where the sourt held that order offices
owned and opercted by the company, where goods were shipped upon
order of the customer to the order office for his scceptanse or
rejection, were stores within the meaning of the ehain store tax
law. Thet ocase was deoclded upom the theory that the titlevof: the
goods passed at the order office; theat the ssle was therefore made
at the order office, and that therefore the ordsr offiee sonati-
tuted a store within the meaning of the term “siore® 22 Jalinel In
Seotion 7 of the act. In that case, however, the order of’lces
themaelves were owned by the texpayer.
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In this case the stores are not owned by the company,
but by the dealers. The only saeles made by the compeny are to
the dealers. Suoh sales as are msde by the company are made
from their company cwned stores and not from the atore of the
dealer. We¢ are therefore of the opinion that the dealer who
meinteins and coperates the store is the person liable for pay-
ment of the c¢bsin store tax.

Ye wish to point out, however, that this opinion
is oonfined exclusively to the faot situation presented hereln,
If there be other facts, not presented to us, which render the
dealers' storee subject to the eontrol of the oompany, then the
exiatence of such fagts might require e different answer to your
question.

Trugting that the above fully answers your inquiry,

we uare - ‘
l.'-
Very truly yours
ATTORNEY GENERAL OF TRXAS
BIM;fl'él/é
Fowler Roberts
Assistant
FR: AMM
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