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SOMMuUN, .
CATION IS TO BE CONSTRUED AS A DEFARTMENTAL OFMINIGN UNLESS APPROVED By THE ATTORNEY GENERAL OR FIR&T ieciavaus

Honoradvle H. B, Virgll Crawford A
County sittorney, Terry County ‘
Brownfiald, Texas

Dear Sir:

This is in respox
1943, requasting the opinioen
following question:

sty or Terry County and the oity
purchase ths 320 aores not desired

to a private indlividual without profit or loss
on same?"

Your question has two features, namely: whether
the county and city may act Jjointly in purchasing and operat-
ing an airport; and, whether surplus land acquired for airport
PUrposes may be sold without profit or loss.
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Honorable H. 8. Virgil Crawford, pige 3

It is slementury, of course, that oountles act
through thelir governing bodles, the commiassioners’ ocourt,
whose authority is not plenary but strioctly limited %o the
powers expressly or lapliecdly conferred by law, .uthority
to establish and maintain sirports is contalned in Article
1269n, Vernon's snnotated Civil Statutes, which provides
1a part:

R T

"Section 1, A-That the governlag body of
any inocorporated city in this State may receive
through gift or dedication, and is hereby em-
powersd to acquire, dy purchase without ocondexnna-
tioa or by purchase through condemnatlon proceed-
ings, and thereafter maintaln and operate as nn
airport, or lease, or sell, to the Federal Govern-
asent, traots of land either within or without the
corporate limita of such oity and within the county
in whieh such city i{s sftuated, and the Commissfon-
era' Court of any county may likewlse acquire, nain-~
tain and operate for like purpose tracts of land
within the limits of the couanty.

"B « That the governing body of any incor-
porated oity in this State may receive through
gift or dedication, and is hereby smpowered to
acqulire by purchage without condemnatinn, and
thereuftver aaintaln and operate as an airpors,
or leasae, or sell to the Federal Governzent, tracts
of land without the county in which sueh ¢ity 1s
aituated, provided said tracta are not within
rive (3) miles of another incorporated oity that
hzg a population of wore than fifteen hundred
{1500) people, according to the last preceding
federal Census,
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"C - That the governing body of any inoor-
Porated eity in this Stute may, and is herebdy
empowsred, to acquire through condemnation pro-
ceedinza, traucts of land located without the
county in which said city 1a loeated, provided
Sald tracts of land are within 2ix (6) miles of
the eounty boundary of the county in which satéd
olty i3 located, and are not within five (5) mlles
Of another iucorporated c¢ity huving a population
in excesa of fifteen hundred (1500) peopls, ac-
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"3ec. 2. (a) Por the purpose of ocondsmn-
ing or purohasing, either or both, lands to be
uged and maintained as provided in Section 1 R
hereof, and imoroving and equipping the same for
such use, the governing body of any city or the
Conniasioners Court of any county, falling with-
in the terms of such Section, may issue negotiable
bonds of the olty or of the county, as the case aay
be, and levy taxes to provide for the intereat and
sinking funds of any such bonda so lssue¢d, the au-
thority hsreby given for the fsasuance of such bonds
and levy and collection of such taxes to be exer~
cised in accordancs with the provisioas of Chapter
1 of Titla 22 of the Revised Civil 3tatutes of 19285,

ny * %

"Sec. 3. Any Alr Port soqualred under and dy
virtue of the terms of this Aot shall bs under the
managenent and gontrol of the governing body of the
city or the Comnlasiocners' Court of the county 20~
quiring the same, which i3 hereby expreasly authoriz-
ed and empowsersd :o0 laprove, maintain and conduct
the sauss as an Alr Port, and for that purpose to
make and provide therein all necessary or fit improve-
ments and facllitles and to fix suoh reasonable oharges
for the use thereof as such governing body or Commias-
sioners' Court ghall deem Tit, and to make rules and
regulations governiog the use thereof. All proceeds
from such churges shall be devoted exelusively to the
maintenance, up-keep, improvemsnt and operation of
such .ir Port and the facilities, structures, and
improvenents therein, and no ecity or eounty shall
be liables for injuries to persons resulting from
or caused by any defeotive, unsound or unsafe con-
dition of any such alr Port, or any part thereof,

Or thing of any oharacter thereln or resulting from
Or caused by any negligence, want of skill, or lack
of care on the part of any goveraing Bozrd or Com-
missioners' Court, officer, agent, servant or em-
Ployss or other person with reference to the con~
struction, improvement, management, occnduct, or
malntensnce of any such iir Fort or any structure,
ladrovezent, or thing of any character whatever,
18cated therein or connected therewith, * * **



cording to the last preceding Federal Cenaus;
and that said clty may thereaftar maintain and
operate as an alrport, or leass, or esll, said
tracts to the Federal Covernaent; provided, how-
ever, that the grant herein made to acgquire land
through condemnation proceedings, without the
county in which said oity is located, shall
expire on December 31, 1942, dut thut tracts of
land aoquired prior to that date, and under the
authority of thia ict may continue to be oper-
ated, leased, or sold, as provided in this act,

"D - In addition to the power Rherein granted,

the Commissionsers' Courts of the aseveral ooun-
ties of thia 3tate are hereby authorized to lease
any airport that may be acquired by the county,
as herein provided, to any incorporated oity or
munioipality within such county, or to the Federal
Government, for the purpcse of maintalning and
operating an airport; snd provided further that
any fnocorporfited city having acquired land for
s airport, or aa alrport, under the authority

cf this Aet, shall have the right to lease sald
land or said airport to the county in which said
incorperated olty is located,

"E - In addition to the powsr whioh it may
now have, the governing dody of an incorporated
city shall have the power to sell, convey, or
lesse, all or any portlons of any alrports here-
tofore established or that may be hereaftor es-
tablished, or any land asquired undsy the provi-
sions of this Act, to the United Jtates of America
for any purpose deemed by the Goverament of the
United States necessary for National Defense, or
for air mail purposes, or any other publie pur-
pose, or to the State of Texas, or any branch
of the UState Government, or to any other person,
firm, or corporation, to earry out any purpose
necessary or inocidental to National Defense or
training inoldental thereto} and thit auch govern-
ing body shall provide rules and regulations for
the propsr use of any suoch airports {n conneotion
with the purposes stated herein.

12



Honorable H, B, Virgil Crawford, pige 3

Thare are many instancea {n which the Legisla-
ture has authorized counties and oitiea to cooperats with
each othar in undertaking various projeots, without at~
tempting to be exhaustive, we note for example that Arti-
ola 44354, Reviged Civil Statutes, provides for thelir coopera-
tion in aaking improvemants neceasary to improve the publie

health and promote sanitary regulations; rt;g;a 3§bﬁ_nxmn_m,_“m

13 » kol R - .2
vides for thelr ooopsration in ersctiing m;u@ﬁﬁi ’vic

4492 provides for thelr coopsration in ostablisning a
hospital) article 8018e provides for their cooperation in
establishing parks and sarticle 4438a, V.A,.C.S3,, sooperation
in the formation of a olty-county health units, iloreover,
Artiole 5248e, V.A,C.8,, provides that cities and counties
may Jointly aequire lands for the use of the Federal Govern~
ment.,

Artiole 126%n, V,A.C.8,, however, dces pot pro-
vide for the Jjoint ascquisition, establishment and mainten-
ance of an airport. It provides that elther a city or a
county may acquire lsnd for airport purposes in the manneyr
spec¢iried, and Sgotion 3 provides that an airport so ac-
guired shall be under the managenent and ¢ontrol of the
governing body of the ¢ity or the commissloners' court
of the county acquiring sans. While one may leaszse to the
other, {3eoction 1-D, Article 1269h) there are no proviaiona
for Joiat action.

In Opinion No. 0~1000 this department hald that,
legislative authority laoking,a oity and county ¢ould not
legally enter into a partnership agreement to purchase a
gotor grader for road and street repalr work.

In Opinion No. 0-2201 this department held that
a county comuissioners'! court was not authorized, lsglslative
authority lacking, to enter iato a sontract and gartnership
with a ¢city and sxpend gsounty funds for the oconstruction and
aquipaent of a city-county jall; a2d4 in Opinion No. 0-4985
we held that Navarro County had no authority to ccoperate
with the City of Corsiocana in establishing and maintaining
& ¢lty~county health unit.

Under iArticle 1269h either a county or a city
May establish and maintalin an alrport but the methods theregin
Provided are sxclusive (Foster v. City of Wace, {Sup. Ct.)
258 3. W, 1104); and theTs i8 no legimlative suthority for
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concerted aotion., It follows that in ocur opinion Terry
County and Brownfield, Texas, may not jointly aocquire and
operate an airport.

Your second question {s whether or not Terry
County may acquire 320 acres not needed for an airport,
(but which must be aocquired in order to obtain the desired
land) and then sell the same to a private individual without
profit or losas.

Article 126%h, supra, contalns ample authority
for Terry County to purchase airport property by purchase
without condemnation or by purchase though condemnation

roceedings. It may employ its permanent improvenent fund
Opinion No. 0-4312) or it may issue donds, irticle 1577,
Revised Clvil Statutes, provides authority for the sale of
county reulty and speoifles the manner of its disposition.
Ses Scalf v, Collin County,{Sup. Ct.,) 18 S, ¥, 314,

In our opinion the question of whethar or not
Terry County should purochase 640 aores in order to obdtain
a ochoice 320-acre airport site, with the i1dea of disposing
of the 320=-acre surplus without profit or loss to the county -
is an administrative rather than a legal prodblem. If, in the
sxercise of thelr good business Judgmnent and sound diseretion,
the Terry County Commissioners' Court delieves it best to ob-
tain the 640-ag¢re tract by purchase without condemnation (sell-
ing without profit or loss the 320-acre surplus) rather than
obtaln the 320-acre traot by condemnation, we know of no lagal
objection, The problem arislng in Moors v, Gordon, {(Clv. ap-.)
122 3. 4, (g4} 239, Writ Dismiassed, does not pressnt itself
for all 640 aores will not have baen dedicated for the use
of the public as an alrport.

The problem,as we see it 1s the best way in which
to obtain the 320 scra airport and that problem 1s one calling
gor the exeroise of the Commissioners' Court's good business

udgaent,

QL Lwa Yours very truly,
%?V. ATTORNEY GéNERAL OF TEX/
P

J'J,_,Llw.k

v-V{ F‘I.'T‘}M

Ja. Da S 1°n
Asgiatant

ID3ziP APPROVED

OPINION
COMMITTEE

&
CHMAIRMAN
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