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V? OFFICE OF THE ATTORNEY GENERAL OF TEXAS
° AUSTIN
: GERALD €. MANN
= ATTORNRLY GENERAL
Eonorable 0. Lyne Miller
County Attorney
Bes Qounty
Beeville, Texas
Dear Siri Opinien Wo, O=5%

Re: Is the shariff snliyle

of
puarsusnt $o a Julg-
bag published notioes
bud’ thereafter, without
al @, the judgmant dedtor pays
he taouht of the Julgrment 4l
the judgment ereditor?

14, 1%3 . /requesting the opin-
hove stxted quostion 48 ss

pursuant to a judgneant and
joes and thereafter, without sale
Spbtdr pays the smount of the Juagnn‘
re Iidgmont oreditor ia settlemant of
and’ prooures & relesse thereof, 1s the

d 30 any ecompansation under lm pro-
visions @ t. 3933, R. O, 3,, of 1925, as amended
by Aote of 1937, reading:

*'¥here monsy 1s oollected by the sheriff er
sonstable without a sale, one-hal? of $khe adove
rates should be allowed ‘o him,?

*Is would soon that the sheriff would not be
entitled to any fes sinoe he 4id mot ocllect the
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money &s eontemplated in the statute, dus I would
pro:lutc your giving se an opinion on this ques-
Ol .

Artiele 3933, Vernon's Annotated Civil Statutes,
resds in pert as follows!

"Sheriffs and Constadbles shall receivs the
follewing feest

Pe o o

0olleetiing money on en exedution or an ore
der of s2le, vhen the seme is made by a sale, for
she first Ons Eundred Dollars {($100) or less, four
3) per eenij for the seoond Ope Hundred Dollers
100), shree (3] per centi for all sums ever Two
ared Dollars (§200) and mot exeseding One
Thoasand Dollars {§1000), two {2) p:r eenty for
all sugs over One Thousand Dollars (3100G) and
not exessding Yive Thousund Dollars ($5000}, ene
] {1) per oung&oror all sums over Five Thousand
Pollers ($5000), sne-balf of one persent.

“Yhen the monsy is sollsoted by the Sheriff
or Conantatle without & ssle, one-half of the adove
rates shall be allowed binm,

.Qont‘

It 4s steted iz Toxas Jurisprundenees, Yolume 34,
page 5081

*Statutes presoribing fess for pudbllie orfi.
gers are pirletly eonstrued) and hence a right to
fees say not rest in impiieation, Where this
right is lefts to senstruction, the langusge of
the law mnzt e sonstrued ia }nvar of the goveran-
ment, Yhere s statuts is oapable of two ecnstruc-
tions, one of which would give an officer oompen=-
sation for his services 4a addition %o his salary
snd the other uet, the latter econstruetion mhould
de adopted, IS 1s no evngern of as ofricer that
the Legislature may have bean toward other offi-
sors more lideral thas toward him in tho matter
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of eompensation for servises; nor does $his faot
Justify she sourts ia uphold his elaia for
conpensation for servises as against a faly and
reasonadle interpretation of the statute. . . ."
(MoCalle v, Cisy of Rookdale, 246 5, ¥, 6354
Pastland County v, Hazel, 288 3, W, S18; Burke
¥. Bexar Gounty, 271 5. W, 132} Madden v, Hardy,
50 ’o '- 926.,

The case of lee v, Broocks e% al., 131 8, ¥, 1195,
in eonstruing Artiele 2450, Revised Statutes of 1895, holds
in effect that where ths llntuto provides thet the sherif?
say have sompensatiaon at & sertain rate, whare he himself has
collected the debdt without sale of property as ordered by
the eourt, where & party holding a vendor's lien eslleoted
his money after forealosure without a sale, the sheriff eouléd
;:{1rceovor Ais sompensation. We guote from this ease as
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'Apgcllant having resovered a judgment in the
court bdelow agalnst appellse Broocks for the sua
of 317,316.88, with foreoclosurs of a vendor's lien
upon e survey of land ian Liderty souanty, proeured
the issuance of an order of sale upon 3aid Judg-
nent on June 5, 1909, and the same wes placed
the hands of appellee J. R, Thornton, oonstable of
preoinst No, 1 of said sounty, for exesution,
Thornton lovied upon the land and advertised it
to be s0ld on July 6, 1909, On June 2%, 1909,
appellse Broooks paid the emount of the Judgnent,
interest, and oosts of suit 40 appellant Lee, who
thereupon 4iredted the order of ssle to bDe returned
unsxscuted. Appellee Thoraton mads the return as
dirsoted on June 29th and in said return claimed,
in addision to the fees allowed by law for the
levy, advertisensnts, and return, & somuission of
353.39 wpon the amount oollooto& by appellaat in
satisfection of the principal and interess due on
said judgment. Upon the refusal of appellant to
this sommission, Thornton filed ia the oourt
below & motion %o sax said eoomission as eostis Sn
the original suit. Frea saa order of the court
granting sald motioa end adjudging appellant lia-
®le for said ocoamiseion, this eppecl is prosecuted.
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*Artiele 2,40 of she Revised Statutes of
1895 provides as fellowst 'Shariffe shall re-
ceive the following feen: * * * Collesting
soney on &n executioa or order of sale, when the
ssme 1s made by & ssle, for the firat one hundred
dollars or less, four per centy for the second
ons hundred dolitrs. three per cantj for all
sums over two hundred dollars, two per cant.
%hen the money is ocollseted by the sheriff withe
out & sale, one-half of the edove rates ghall de
allowed hin,'  The act of 1897 (Sp. Laws 1897,
6. 5) changes the amount of ecmaissions allowed
sheriffs for oolleocti money on an order of
Sale when a sele is made, bdut makes no change
in the former law as to the comnissions ellowed
when the money is sollsoted without sale,

*ie think it olenr, under the provisicas of
the statute defore quoted, that sppsllee Thoramioa
was not entitled to a commission upon the moRey
paid to appellant by Broooks. Hs was only al=-
lowed a commisstion upon money ¢ollected by hinm,
The statute fixee the fees allowed the ofria!r
for services in ths exesution of the writ prior
to the sale, and if the sale ig not zade and ths
money due on the judgment i» not colleoted by
him, he 13 entitled to no oommission,

'. - L 4 "

Under the faots stated the sheriff 4id not eocllect
the money due on the judgment., Therefore, in view of the
foregoing suthorities, {t is owr opinion thet the sheriff
is not entitled to any commission upon the mmg palsd by
the judgment dedbtor to ths judzment sreditor, However, the
sheriff would be entitled to the fees allowsd by Article
3933, supre, for levying the exesution and the return of the
sxesution and the posting of ths sdvertisements for sale
under the exodution if the sheriff posted the advertisexmts
for sale under the execation., In other words the sherift
wonld not be satitled to any sommission on the money paid
by the judpment debtor to the judgnent oreditor inm settle-
sent of the juégmant where he did not eollect the money
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without sale, but the sheriff would be entitled to the fees

allowed by Article 3933, supra, for the services performed
in oconnestion therewith as herstofore msntioned,

Yours very traly
ATTORKEY GENERAL OF TEXAS

. lett thtloom .

Ardell Williane

Assistany
AN imp é;&mm ].Sgllg, -

+£TTORNEY GENERAL OF TEXAS

APPROVED

OPINION
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