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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNEY GENERAL

Hon. Geo. H, 8keppard
gomptroller of Publie Acdoounts
Austin, Texas

pear Mr. Sheppard!

Opinion No, 0-32%3
Ret Usder provisions™a

ole 4350,
. 3., should

popptroller
warrant

avter/of April 20, 1943, with
which you enolosed a letter dated Apri 19i 1943, from Mr. Lee Q.
)

Williems, Director, Unemp qupensatlon Division of the

department is sought/as

not the Comptroller of
Publlie Accounts is autioriz

in view of Artiole 4350, ¥, A, C, 8.,
ard Benoit for the sum of §22.00,

4 by your lyptter and that of Mr., Williams,
and fuprther is the Steqteentitled an offset?

eonYy ionoo ¢ quots below your letter; elso the
(I T

, hereto certifisetion for payment of
benefits to Fra ward Benolt as filed in this department
by thy Texas Unsmpléyment Compensation Commission, together
with a lst L FOX the Texas Unemployment Compensetion Qom-
nission a8 Abat Frenk Edward Benoit 1s indebted to the
State of Toxas by reason of a Judgment in favor of the State
against Riw In the smount of $400.51, In view of Article
4350, Y. A, 0. 8., this dspartrment requests your ruling ss
to whether warrant should issue in payment of this denefit
olaim or $22,00,
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*The quastion of offset 1s raised in the attached
letter from the Texas Unemployment Compensation Commis-
sfon. This department mey not be directly interested.
in the question of offset in this partisular elaim, dut
sinoe the question arises in oonneet{on with other elaims
I will thaenk you to snswer that question submitted to
this doitrtnant by the Texas Unemployment Compensation
Commiselion."

*In sonneotion with the attaoched ocertification for
payment of denefits to the adove e¢laimant, we wish to
give you the following faots oonfirming our verdal dis-
oussion in your office a few days ago:

"fe have a Judgment agalnpst this individual 1n the
amount of $400,51, plus soocrued interest and penalties.
This amount ocovers delinquent eontridutions whieh he
owed this Commission in his status as an employer sudjeot
to the Texes Unemployment Compensation Aot during the
years 1939 and 1940, On February 9, 1943, this individual
Tiled an initial olaim for denefits whioh was approved
for $130.20.

*"In view of Artddle 4350, ¥, R, 0. 8., relating to
the quties of the Comptroller, and reading, 'No warrsnts
shall be issued t< any person {ndedted to the State, or
to his eagent or essignee, until such dedt 1s peid,' it
coourred to us that it was our duty to oall this matter
to your sttention and let you deocide the question.

*Seotion 15{e) of the Texas Unemployment Compensation
Aot provides that no assignment, pledge, or enoumbrance of
any right to benefits shall be valld; that 'suoh rights to
benefits shall de exempt from levy, exeoution, atVebdbhment,
or any other remedy whatsoever provided for the eolleotion
of deb%; and depnefits redelved by any individusl. . . shall
be exenmpt from any remedy whatsoever for the oolleotlon of
2}]l dedbts. . .' 8inoce this language indiestes a slear
loegialative intent that & claimant's rights to benefits
should be protested against elmost any contingency, it may
have some dearing upon this case, )
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*In view of the faot that the eourts have recognized
the right of offset under Artiols 4350 quoted sdove, we
are 2lso interested in the guestion as to whether or mot
we ean offset our olaim of $400,.5) against the amount of
benefits 4ue this individusl ia his sspacity es o slafmant,”

Artiole 4350, ¥, A. C, 8., reads as follows!

*No warrant shall be 1ssued to eny porson indedtsd
to the State, or to his egent or assignes, until sueh
dedbt is pait.*® '

That the ¢ontridutionsprovided for in the Texas
Unemployment Qompensation Aot are taxes "other than ad valoren
taxes”™ is no longer an open question in this State. While
dsnominated contridutions, they ere nonetheless taxes, IFriedman
v. Amerioan Surety Co., 151 S. W, (24) 570; Ia re Mytinger,

D. 0., 31 ¥. 8upp. 977; Lally v, Btate, 128 5, W, {24) 111,

8inee the item of $400,5) recovered by the 8tate
against Frank Edward Benoit for delinquent contridutions (texes)
owing by him as an employer, subJeot to the Texas Unemployment
Compensution Ast durirg the years 1939 and 1940, is a tax, the
question arises es to whether or not this tax is a debt owing
the State, or whether or not Benoit "is s person indebted to
the S8tate®, to use the exact langusge of the atatute. That s
state tax is not a dedt in the ordinery secsptation of the
tern hes Deen 80 universally acoepted ins our Jurisprudence that
we d0 not Qdeem it necessary to eite extended authority, The
following oases are noted: Dallas Joint Stoek Land Bank v,
Bllis Qounty Levy Improvemeat Distriet No, 3, 55 8. W, (24) 227;
United States v. Prootor, 286 Y. 272} Hesqy v. Teller Co.
198 P, 634; Forest City Kanufssturing Co. v. Levy,(Mo.) 3} 8, W,
(24) 984} Bell v, Trosper, 77 P. {24) S5hik; and enough 1s quoted
from these eases to support the socepted ?enoral rule that taxes
are not dedts or that one who owes taxes i{s not indedbted to the
State. In the case of Dallas Joint Btoek Land Bank of Dallas
Y. Ellis County Levy Improvement Distriet No. 3, supras, the
court sald:

%A ¢ax 48 not & dedt {n the usual and ordinary sense
of the word, Clting Clty of Xew Orleacs ¥, Davidson,
30 Ya. Ainn, 541, 31 Am. R. 228; Cooley on Taxation (24 Ed.)
15,"




<1V

goa. Oeo. R, Sheppard, page }

To Shoe same effeod is the holding of Julge 7, O,
guscheson, Jr., while Judge of the Federel Distriot Court eof
she Eouston Divisioa, now on the 5th Olreuit Court of Appeals,
in the sease of Un{ted States v. Prostor, suprag

"That thé tax is pot @ ded%, and that interest does
not arise upon it, unless and except in aceordance with

the provisions of the statute, 1s settled by the universal
eurrent of guthorlty; e oY

Judge Hutoheson quoted further with approval ia an
opiniog dy Judge Sandorn, ian Cradtree v. Madden, 54 F. A31,
in the following langusge:

*Taxes are not dedts. They 20 not rest upon eontrast,
express or implied. They are imposed by the legislative
authority without the consent and egainet the will of the
persons taxed, to maintain the goverament, protect the
rights and prlvilogoa of 1%s sudjects, or to sscoomplish
some authorized special purpose., Yhey do0 not draw interest,
are not subjeot to set-off, and 4o not depend rfor their

existencs or enforcement upon the individual assent of the
taxpaysrs.*®

The term "debt™ in ite ordinary sense dces not inclule
a Sax. This is supported dy ceses from prastisally every state
in she Unicn, as Wi be found by an examination of Words &
Phrases, Yol. 11, page 285.

It follows, thea, that the tax due by Frank Rdward
Benoi¢, not deing a itht, does not eome wlthin the purview of
Artiele 4350, Y. R. 0. 8,, and sonsequently you would Dot de
puthorized to withhold the issuance of a warrant $o him for
benefits to whioh he might bPe legally entitled as an &zployes
inder the Texas Unemployment Compensation Aet.

It may be that our oourts will sonstrus See. 15, Sud~

ivision @, of the Texas Unemploymen$ Oompensation Aos, whieh
‘eads as followsi
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*No Asaignment of Benefits} Exemptions: No assign-
nent , le&Et, OF eNOuRbranos of any if%ﬁf_fb benefits
whioch are or may besoms 4ue or payedble under shis iot
shall be valid; end such rights to denefits shall de
exsaps froa levy, exesution, attasghment, or sny other

enedy whatsoever provided for the colleg¥ion of Jebt;
and Bcno%iil received By any In!lvlﬂual 80 Jong as
they are 2ot mingled with other funds of the reoipfens,
skall be exempt from any remedy whatsoever for the eole-
leotion of a1l debis except debdts inourred for neoessaries
furnished to suoh individual or his spouss or depsnients
during the time when suoh individual was unemploysd. No

waiver of any exemption provided for in this audseotion
shall bes valisa.,®

so 88 Lo tccordlfroteetion to & claimant under a state of facts
suoch as you sudmit, but we prefer to bass our opinion upon the
prineiplea announced in the deoisions to whish we have referred.

Wo believe that our anaswer %0 the first question 1is
also a suffiolent anzwer to the second questiéy as to whether
or not the State would have the right to offset its judgment
against the $22,.00 eleim of Prank Edward Benoit, who as an
employee has already boen adjudged entitled to this sum of
money.

We think the ease of Dasllas Joint Stock Land Bank
of Dallas v. Ellis levy Inprovement Distrist No. 3, supre, is
anpls authority to bold in this State that the juldgment in this
case oannot be offset against the eompensation elaimcaf the
employse, Frank Benois, for iV ia offeot holds that & elain
against the State or munioipality ¢annot be set off against
a tax demand, and obviously the econverse of this would be
equally true., In the esse of Hidbbard v, Clark, 6 N.H, 155,
22 Am, R, 4h2, it was held under a statute in that state, whioh
provided that where there ars mutual 4debts or demands between
a plaintiff and the Asfendant at the time of the oommencement
of the plaintiff's aetion, one debt or demand may be set off
against the other, that the sams should not ds sonstrued to
fnolude taxes assessed by a townshi{p, the trustes, in e suil
ggainat the prinsipal defendant, 30 that they may be set off
against the suma 4ue from the trustes to the defendant,
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Moreover, we believe that the droad language of

ges. 15, Budseetion G, of the Texas Unemployment Compensation
A8, 1s sufficlent to proteed this employee against any elaim
gor offset By virtue of the judgment for taxes against him.

. gt will be odserved that the language of this sestion of the

* gtatute provides that "shall de exempt from any remedy whasso-
sver for the colleotion of all debSe.® A eounterelaim or set-
off is only snother method or remedy of sollecting a dedt, and
pvea if the taxes were dedis of the taxpayer, which they are
got in the sense here considered, we are inolined to the view
shat the language of the statute precludes any set off or
esounterolainm, .

It follows from what we have said above that we are
of the opinlon that the Comptroller of Publies Ascounts is not
authorized to withhold the fssuanse of a warrant to this em-
loyee by virtue of Artiole 4350; and further that this e¢laim
sor unemployment oompensation imsurance cannot be offset egainst
the julgnent for texes againat him while he was an employer,
under the Texas Uneaployment Compensation Aet,

Yery truly yours
ATTORNEZY GENERAL OF TEXAS

b el

Assistant




