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, OFFICE OF THE ATTORNEY GENERAL OF TEXAS
) . AUSTIN

Honorable i, VY, Tlayford
County Auditor

‘Ruak County

lienderson, Texas

lear 3irt Opinton Ho,
Ket

; q;onmta of
srinaipsd end intersst g:
NRusk County on road a?

\04L3) requestiny .the opine
stated quostion resds as

4a/¢opy of & acontract
Y the Commissionerst

@oadbract haz to do wit: possidls ore~
ayeant o\ that may be due Rusk County from

- ity & Diatrioct Road Indebtedness
on pey : rineigal and interest paid by
Rusk y prior to o

vexzber 13, 1541, when the
b 2’ part of fusk County Road ﬁonas ol
gible ror—itate partieipation. -

"As wo understand the mmtter the Board gave
us a 26,02 participation cn & glaim of $650,605.406
spent on roads and bridges cut of a 2} million
Collsy road bond issuc dated February 1937 and at

e NO COMMUNICATION [S TO SE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
——

ES
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the time of this 5tate ald we recelvet a retro-
active oredit Ly the State Board that teok in the
1941 maturities of *399,000,00, The date of the
roeds designeted at that time heving to do with
the expenditure by ths county on roads deslgnated
in 1941 as “tate Highways and this retrosotive
paynsnt was correotly figured, Tie leglalation
now before tho ‘enste would as we underastand it
{The Poad Tond servicing Aet, as exended by Homer
Leonard) (sae Pallas News April 2z, page 7§,
coluan §) would grant estimated paymengs of
£120,000,0C to Liverty, Husk, Crane and Hardin
countfes if the smendment sud bill finally sre
passed,

"It is our opinion that this contraot ia mmde
for ths purpose of paging Mr, Carmiohae) 105 of
the amount that Tusk Ceunty may be aredited with
and if the bill i3 finally passed as amended the
only work involved would bs to figure the 1940
bend maturities which would e as followst

“$398,775.05 at 26,02% whieh would rigire a
retronstive oredit dus Rusk County of $#103,761,25.

*In this eonneetion I would like to atate
shat all prior dealings with the Board of Couaty
and District Road Indedtedness with regerd to
State partisipation in RNusk County bond imsues
have besn handled through Shis offiee without
any additionnl expenss to the county of Rusk and
I further wish to atate that at all times we have
naé the ecordial advice, help and avsietance fron
the State Doard and froa the Chief Acoguntant of
the Board and we bYsllsve thet “uak Coumty has re-
seived full credits under the lawe of the Rosd
Bond Serviolng Aat,

"Havar the less wa ohnnot aae how the Commlise
sionera' Court of this County or any county bas
the powsr end authority te mke such agreecments
and I want your opinien if this can be lepally
peid under sald ocontract herewith sabmitted,”

4 eopy of the oontrant referred tu in your letter
and attached therets vends as followst
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"THE STATE OF S8YAS 1
COUNTY CF RU3K ]

BPHIS AMREEVENT, sade and entered into on thias
the 26th day of April 1943, by and between ¥, O,
Carnichnel of Travis County, “exas, and the Comnis-
sloners' Court of hFusk County, Texas,

"WITNESHETH)
1l

"SEYRBAL, theres is a poasidility that Rusk
County is not mjoyin? the maxisus partieipstica
end benefit to whish it mmy be entitled under thwe
Bond Assupption Law, snd that the Gounti night
have a ol againet the Loard fer partioipation
in the bond essumption fund on bonds whieh hsve
been paid by the ocounty but net assuaed by the
Board, sapeoiaslly with reference to thoss bonds
on whloh the County bas already pald tho amcunis
zusurin% prior to the adeeptance of certalin roads
by tha State digtway Comamlssion for malatenance
g.nrpcu.n and there is & possidility that through

w, ocurt setion, or correstive leglslation,
that thsse honds might e deslared eligible by
the Board so that Rusk vounty might receive relme
bursemsnt for payments amde by the County pricr
to Novembar 13, iV4l, the Qats when the Bond Board
began partigipation and payment on seld bondsy

"UHERBAS, bsfore 1t oan he detersiined whether
sish a posibility dves =xist, it is nsoveasery

that & onaprehensive survey und thorough ohedk

be mado af all expenditures frow nond funds expend-
od on Jtute Highways within Rusk County, It 1
also nocessary to detemine if all lecal inter-
pretationn and Attomeys' Ceneral Tulings have
been properly conuidered in arriving st the state
participation sllowed [usk County.

It 1s regognized that to properiy survey all
the original expenditures from bund fundse and to
royerly agsenble and complle such data and proofs
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that may be necessary to presentany favorsble find-
inga to the Noard of “ounty snd Migtriet Hoad Ine
debtedness for final sopcideretion and aprroval,
reqaires the servieee of one thoroughly csperisinoad
in such mattaers,

ATOYREFCT 7, Rusk Jounty hee employed and doves
herady employ J. 0. Carmiehasl for the purpoze of
zaking suoh survey of bond fund expenditures for
highway purposes, snd to assemble sueh information
aprd other evidence of proof nedessery to propezly
prezsnt and sabstantiate any clainm for reismdburse-~
zant and eash refund to whioh Rusk County may be
entitled, either by amotion bafore the Douard under
the pressnt law or apy amendcont thoersto, or by
court action thereunder,

"I, (. Carmiohuael agress to 40 all of the
necesssry things cutlined ebove, Turnishin: a
sxilled accounsent or avoountants to nzzist him
1T 1t 1s deennd necessary, to meske the survey and
to properly perfoIx any other seTvices 85 may de
required 15 an effort to sedure suok reicburse-
sent and o2sh refunds, and to pay sll sxpenses
inocurred in conpedtion therewith,

2

*For and in soralderation of the xerviges to
be rendered harsunder as atterney and acecuntant,
RYugk County narees to muy J. 0, Camichael, a sum
egual to 10 of the net reoovery odtained fer Rusk
County by way of Teimdurgemesnt or refunds which
night be rade by the Joard for payments of prine
cipal wnd interest horelolore made by Task Jounty,
on whigh the State has not Leretofore paritieipated
=nd 18 not row partielipatipg, This gontract shall
not cover eny future participatisn by the Bond
BoeTd oY any present partiedpation lp olher bondse,
but only the prineipel 2nd {stereat whiei -atured
prior to the dnte of avsunpbion of paymenta by ile
Board, and whieh the Countly has aiready puld,

“Supgh feo ghall be due and paysble only upon
the aoctusl relphurrcement o3 refunc of such money
wo the County cr to the eredit ! iie County in
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the Coanly or !'tate Treasury, whether by lump sum
peyment in cnsh or by extended annual peayments or
sredits to the Jounky.

*In the event the sald J, G, Carmiohsel is
unsusoessful ant no refund ¢or relabursenent is
made o Suax Jounty under this onntraot, then husk
Jounty skall pot he indebted to sald rty for
servicves rondered or sxponses 1naurroga and 1f av
regovery is cbtained by Degermder 31, 15#3, thia
oontract shall sutomatically terminste «ni de null

and void,
¥. 0, Carmiechael
RUBE. COURTY, ToXaS
BY R, ¥, leath, County
Judge
ATTIIT:

Hubert ludson, Co, Clk.
By H, Fite, Vep,

)

Commiceloner, ireoinet omm-skiannr, Preginat
No, 1 Ro., 3
o o
Coamlamiconor, Frecinot eslonsr, 'Teelnot
Ho. 2 flo. A*

As wo understand your rejquest you daglre oar opline
ion oonoerning ‘he lesmlity of the contract in jueastion.

Ceperally spaaking the asthority of the Comission-
erc! Court s the governing body of the county to meko ocone
tracts in its beimlf is striotly limited to ithat aonferred
elther cxpressly or by fair or naesssary impliceticn by the
Constitution aud lews of the State. The wisdor of the eon-
traet iz not a matter iatn whieh & Judiciel tribunal will
inquirej and the sourt will not substitale its judgmoent sor
that of the Commissionors' Court 8o long as the latter cone
tracts under the asuthority of law, (lae the enzen of Rofar
v. Hal}, 280 3, .. 2863 Brouwssard v, “ilson, 183 . Y. Blhg
TeX. JUuTe, Vol. 11, p. 632),
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After carefully coansidering the contract, hereto-
fore mentioned, it is apparent that Rusk County through its
Commissioners' Court raises a question presenting that there
is & possibility that Rusk County is not enjoylng the maxi-
mum particlpation and henefit to whioh 1t may be entitled
under the Bond Assumption Law, and that the county might
bave a clalm agalnst the Board for participation in the
Bond Agsumption Fund on bonds whieh have been pald by tbe
county but not assumed by the Board, especislly with refer-
ence to those bonds on which the ocounty has already pald the
amounts maturing prior to the acoeptance of certain roads
by the State lijghway Commission for maiantenance purposes;
and there is a possibility that through law, oourt action or
corrective legislation, that these honds might be declared
eligible by the Board so that Rusk County might reoeive re-
imbursement for payments made by the county prior to Hovenm-
ber 13, 1941, the date when the Board began partioipation
and payment on said bonds,

Article 6674q~7, Vernon's Annctated Civil Statutes
provides that the Board of County and Dlstriot Road Indebted-
ness shall oonsiat of the State Highway Engineer, State
Comptroller of Fublic Asccounts and the State Treasurer, The
Board 1s charged with the dutles of sdministering the act,
One of the duties of the Board is to ascertein and determine
from the dats and information furnished by the county julges
of the State and by the Chairman of the State Highway Commis~
pion and by the State Comptroller of Publio Accocunts, and
from suach further investigation that saild Board may deem ne¢-
sssary, the eamount of indebtedness eligible ander the provie
sions of this section of this aot (Artiole 667L3-7) to par~
tioipate in the moneys coming into said county and road dis-
triot highway fund. This provieion of the etatute further
provides

"The ascertainment and determination by the
Board of County and District Road Indebtednecss,
after reasonable notics and hearing, of the amount
of any occunty or defined road district oblizations
eligible under the provisions of this aot to par-
ticipate in any moneys coming into the county and
road daistrict highway fund, or es to the amount of
any obligations the proceaas of whioch werc asotually
expended on state highways or on roeds heretofore
constituting state highways, shall be final snd
conclusive and shall not be subject to review



Honorable K, V, DNayford, Page 7

in any other tribunal., But said Board of County
and District Road Indebtedness shall have thse

right at any time to correct any errors or mistakes
it may have made,” .

Paragraph (n) of Article 6674q-7 providess

*The Board shall keep adequate minutes of
its proceedings and semiannually, within thirty
(30) days arter February 28th and Auguat 3lst, -
of each year, shall make itemized reports to each
county with respect to the receipt, disbursement,
and investment of the funds oredited to such
county. The Commissioners Court of any county,
and/or its aococredited representatives shall have
the right to inspeot the records of said Board
and of the State Treasurer, at any reasonable time
for the purpose of making eny investigation or
audit of the acoounts affecting its eounty."

Under the terms of the contract, Rusk County em-
ployed the party named thersin as attorney and accountant
#for the purpose of making suoh survey of bond fund expendi-
turees for highway purposes, and to assemble such lnformation
snd other evidence of proof necessary to properly present
and substantiate any claim for reimbursement and cash refund
to which Rusk County may be entitled, elither by aotion before
the Board under the present law or any amendment thereto, or
by court action thereundsr,”

The party contracting with Rusk County "agrees to
do all of the necessary things outlined above, furnish
a skilled acoountant or accountants to assist him if 1t 1s
deemed necessary, to make the survey and to properly perform
any other services as may be required in an effort to secure
suoch reimbursement and oash refunds, and to pay all expenses
inourred in connection thersewith",

It is well established in this State and has been
consistently held by this department that a county bas the
right to employ an attorney to perform certaln dutles where
such duties are not reguired to be performed by the county
or district attomey in his officlal oceapacity.

In view of the foregoing it is the opinion of this
department that the foregoing contract ls a legal one whioh
the Commissioners' Court has the authority teo make and exscute,
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In conneotion with the foregoing we want to point
out that the Commissioners' Court is not suthorized to pay
the compensation provided in said contract out of the lateral
hoad Acecount in view of the provisions of Article 6674hq-7
and Article 6674q-80, Vernon's Annotated Civil Ztatutes,

Suoh compensation must be pald out of the general fund of

the county and paid ln acoordance with the county budget
providing for such. All ocounty expenditures lawfully amibore
ized to be made by a county muat be paid out of the county's
general fund unless there is scme law which mekes them a
charge against & speeial fund, (wWilliams v, Carroll, 182

S. We 29, Carroll v. ¥1llliams, 202 3., *, 504 Bexar County

et al, v. Mann, 157 3. W. {2) 134).

Yours very truly
ATTORNEY GENERAL OF TEXAS

’
;lewﬁkxﬁfgﬁéLés;Lhaf_.

Ardel] Williams
Assistant

By

AYimp




