! OFFICE OF THE ATTORNEY GENERAL OF TEXAS
9 AUSTIN

GIQV‘R SELLURS

ATTORNEY GENERAL

e
Honowable J. C. Gowdy

County iuditor, Wichita County
nichite Falls, Texus

4 byﬂ—é?ﬁ

Dear S5ir:

he salaries of
the official Cour . iichita County
were $2,700.00 pér ¢ X nty being under

palary not being called to the
Commlsesioners' Court, the salaries

pasged and entered, as had been the practice in the
past of any increass or decrease in aaslaries, raised
the salaries of such reporters from £2,700,00 to

$3,000.00 per annum, effective as of Ianuary 1, 1944,
The salary of $2,700.00 was paid the Reporters for the
yesr 16843, same being paid semi-monthly and accepted
without complaint or protest,

"Your cpinion on the following will be greatly
appreciated:

‘.‘ E ATTORNEY GENERAL OR FIRST ASSISTANT
'{ t““MI.iNlC.A']"IOM 1S TO BE CONSTRUED AKE A OEPARTMENTAL GPINION UNLESS ARPROVED BRY TH
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"1. Does the acceptance of the salary by the
reporbexrs waive their right to collect the difference
between the $8,700.00 and the amount of $3,000,00
for the year 1043% '

"8. Doss. the Ccmmissionsrs® Court ‘have anthority
to. make salery raises. or salary adjustments retroactive
by Comrt order, and is such sufficient legal suthority
for e, as Coamty Auditor,. to psr the dtrrarcnco in the
uhriﬂ as get out above? *-

Stnuv Janvary 1, 1943, Wighita Gount,y alone has con-
stituted o Judtolal m:trletl, vix: the S0th, 78th and 89th,
3ince uﬁ te, the saliries of the court Teporters in said
county are cpnsFolles by the provisions of "Aytiele 25260, Vernon's
Annotated: éi‘!il Statat.u, (Aots 1933, 43rd Legislature, p. 595,
chotliﬁ' sm ﬂrst and sonona pamsrnyht ot said drticle read
as follawss - . -

o 2 *:ﬂu o:tzc.tal ahoxtma reporter of each .Tudi-

.. afa} BAstriet in this State aad the official short-
hand -rapt :ter of any County Court, elther eivil or

aX,. in thls State, where the .compensation of

. ._nuh;mpertn ot sugh County Coury or Judicial Dis-
-trlof: in no% athexwise provided by speoial law, shall
rege: m & ulu‘y of nos. more than Two: 'nmuna ‘Seven.

ixnd ($8,700,00) per annum, hor less than

. Two; Thousand Four Hapdred Donar- (§2,400.00) per an-

. . Oum,.suCh salary to.bs fixed and dstermined by the -
Dhtrut or Gounty Jndgo respectively of tho Uourt
whsrein such shorthand reporter is employ in ad-
uucn t9.the oel uﬂcm for transeri teu as
m sd fox by. - 8434 salary shall be paid monthly
by ‘she- Oouniutourh -Oourt of the ¢aunty out of the
Genefal Furtd of the county, or in the discretion of
the: detuionora Court, out of the Jury fund of said
county, upon the oertiricats of -the :adgo of such Dis-

: trlot ‘o County Sourt. In districts of this State com-
or two oF xore gounties, saild salary shall be
p_ql B Iy By the: oountiss of the Distriet in pro-
portion Yo tha. number of waaks provided by law for
hoxuu_ slirt In She respective counties in the Dis-
,trui; provided, that in a District where in any
! 'tom may eontinue until the business 1is
spoged of, eath osunty shall pay in proportion to
tho time. conrt is actually held in such county.

?E
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"The salary of the offioclal shorthand reporter
in sach Judioclal Distriot in any county of this State
with a population in exeess of one hundred and Lifthy
thousand {150,000) aceording to the last preceding
Federal census and which alone constitutes two or more
Judiolal Distriets, in addition to the the- compensa-

_tion of transoript fees as provided by law, shall de
' Three Thousand Dellars ($3.000.00) per annam to be

——— S - @ ww

o '.Fi‘.;‘.'.:th' salaries of other court reperters are paid,

This Article 4338c Decams effective August 31, 1933,
and supersedes irticle 2320d, Vernon's annotated Civil Statutes,
(Acts 1929, ‘4lat Legislature, p. 891, ch, 310, par. 1). It has
since been in foree and sffect, except as mﬁbhd- by Article
2327a, Vernon's Annotated Oivil Htatutes, effective May 8, 1037,
and Articles 23864 and 2326e, Vernon's Ammotated Oivil Statutes.
None of said modificationa, Bowever, affect Wichita County,which
alone ¢onstitutes two or mors (three) Judicial Distriots, and has
never had. a population in excess of 150,000, The Federal Census
for 1930 showed the population of Wishita County to be 74,416,
The 1940 Feleral Census shows its population to be 73,804,

- Therefore, the salaries ¢f ecurt reporters in Wichita
County, since January 1, 1943, have been controlled by the pro-
visions of -the £irst paragraph of Article 232060, supra. Each
of szid reporters shall receive a salary of nos more than $8,700
per annum, nor-less than $8400 per annim, to be fixed and deter-
xined by the Judge as therein provided, in addition to the com-
pensation for transeript fees as proviiod by law, - &

. The reference $o0 Article 2326a in the first paragraph
of your letter is evidently an error. You probably meant to refer
to Article 2386%, which has been superseded dy Article 23260, aa
aforesald, ' : ‘

Had the Federal Census for 1940 shown Wishita County's
population to be in exoess of 150,000, the salary of each of its
Distrios Court Reporters would have been $3,000 per annum, as

rovided by the second paragraph of Article 23280, supra. Since
itn population, according to the last Federal Census, is only
73,804, the salary of each of said reports is governed by the
provisions of ths first paragraph of Article 23260, supra. Their
salaries, as therein provided, must de fixed at not more than
$2,700 per annum, Ror less than $2,400 per annum, in addition
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to compensation for transcript fees as provided for by law,

Your Commissioners' Court, therefore, was without authority

to raise sald salaries froam §2,700 %0 $3,000. Its order so
providing was void. The over-payments involved should be

refunded to the county. Greer v. Hunt County, {Com. App.
AQE‘“, u’ 3. W, 83}, Lo 20, sach of taid reporters
been entitled to a salary of $3,000 during 1943, but had re-
oeived only $3,700, he wonld now be entitled to receive from
the Oounty the sum of $300 as unpaid salary, See Greer v. Hunt
County, supra, from which the following quotation Is taken:

o *The county officials alearly could not walive
. the ocounty*s right to assert the invalidity of the .
oxder by mﬁ.ns from the county funds the salary therein
provided, should ths amount excesed the lawful coamis-
sions of the treasurer., The latter, in accepting suoh
amount, if in excess of his lawful fees, could not re- .

ceive any benefit under the void order., Hs would still -
be bound to rsinbn:u.tho gounty for any exaess ove [ )

8¢ circumstances asoeptance of less . was

entitled to cught not as a matter of law to preclude
hin from afterwards demmnding the bdalance to which he
was-legally entitled, * * * The county owed him ad-

., -8olutely a fixed and definite amount, to which there

" ‘was no defense, * * * We think the principle of law

~ applies here that a dedt fixed in amount and absolutely
payable -cannot be discharged by payment by the debtor
.ii' acoeptance by the oreditor of a less amount, and
that the payment and seceptance of a less amoant furnishes
80 oconsideration whatever for the relinquishment of the

balande owing." (Enphasis ours)

, The case of la ehes County v. Winder, 140 8, W,
(24) 972, error refused, - ease of Naocogdoches County v,
Jinkins, 140 8. W, (24) 901, error refused, are also very mu
In pom. In the Winder case, above oited, it was held that:

"The provisions of the statute authorizing the
commissionerst court to £ix the salary at any sum not
less than a oertain minimum, and not more than a cer-
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. Sain maximca are datory, and could not be ignored
by she membexrs ‘ sourt at their diseretion.”
("mhnig- ours) : -

-4

: - :1kewise, the provisions of the first paragraph of
Articls 2326e, supra, are mandatory upon the District Judges
and Counsy Judges, covered thereby, in fixing and determining
the salaries of sheir respective sourt reporters.

Your eommunication of March 285, 1944, makes no mention
of aay orders entered dy your Bistrios Judges in fixing the sal-
aries of thelir shox reportdns . Axticle 2326¢, supra, rirst
paragraph, imposes upon each of your District Judges, and not
upon your Commissioners' Court, ths duty of fixing and determin-
ing, wishin certain limitations, the salary of his shorthand’
reporter, We assune, thersfore, that the vold order of Janvary
1, 1944, by your Commisaioners® Court, mantioned in your letter,
was based on egually void orders by tﬁl District Judges of your
county. The legal principles herein announced are as applicable
to such void orders of the Distriot Judges as to those of the

Commissioners® Courd, |
We farther assume that prior to January 1, 1944, the
salaries of each of your qourt reporters Rad been properly fixed
by orders of their respective ying Judges at $2,700. We
furthsr assume tShat _{onr Conmisaioners' Court thereafter, and
prior to Januvary 1, 1944, entered an oxder for the payment of
said salaries mens on the bdaais of $2,700 per annum, and out
. of the general fund of your county, If thess assumptions are
correct, suoh salaries and suoh orders were valid and legsl. Not
" having been changeld by valid order or orders of said District
Judges, they have sinoe their lncsption been in foree and effect,

While the matter is not involved in this opinion, we
seriously question the constitutionality of the provisions of the
last paragraph of artiocles 2326¢, supra, as well as that part of
h its rirss paragraph which resds.as follows:

"% & % apn in the &iscretion of the Commis-
h sionsra Court, out of the jury fand of said county.”

_ In view of the foregoing, RO answers are necessary to
the questions submitted, ‘ |
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Howevey, ia view of the fact that all orders herein
referred 30, wheready the salaries of said sourt reporters were
raised from $3,700 to §3,000, are vold ad inisle, proper orders
should be entered by the Diatriet Judges and the ssioners’
Court of your County, reciting sheir invalldity aand restoring
each of said salaries $0 an amouns of not more than $2,700 per

annum, |
Very truly yours
ATTORNEY GEMERAL OF TEXAS
Ls Ho Flewellen
' Assistant '
LAr: 2P

APPROVED

OPINION
COMMITTER

BY.
o o ——
cHAIRMAYN




