OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GURALD C, MANR
ATTORNEY TENERAL

Honorable George H, Sheppard
Comptroller of Publio Acocounts
Austin, Texes

Dear Sir: Cpinion No,., Q=

Re! Under tho raots .

County in 197
was appealed

Upon ap-
and wes released from
“hen the mandate was

9" authorities as required
congecstion with the re-
and his habeas ocorpus proceed-
in a letter addressed to this

"vhefi John Edmondson, Sheriff of Palo Pinto
County, presented his olalm for mileage in return-
ing Reyburn from Harris County to Palo Pinto County
t:?s department refused payment of same on the
ground that the bondsmen were liable for that fee.
Er, Cleveland olaims that this department is in
error in that particular and olaims that the bonde-
men were disoharged when Rayburn was arrested in
Harris County,.
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Honoradble George H, Sheppard, Page 2

*I will thank yoa to advige whether or not
the State should pay the mileage and expense ao~
count of the Sheriff of Palo Pinto County for re-
taraning Jack Rayburn to Palo Pinto County under
the facts stated in this letter and the attached
%Ptter from the Distrioet Attorney at Stephenville,

exas,"

The letter of the District Attorney of 3tephenville,
addressed to your department and referred to in your request,
after omitting the argumentative portion, reads as follows!

*You have recently had for consl deration the
account of the sheriff of Palo Pilnto County, in
which 8 aid acocount there was an item relatlve to
oconveying Jack Reyburn from Harris County to Palo
Pinto County.

"Rayburn was indioted in 1932, convicted in
1937, his case was appealed snd thersafter af-
firsed; and upon the mandate being returned by
the Court of Criminal Appeals he was subjeot to
2r{eat and delivery to the penitentliary author-

ties. ¢« v 9

"Rayburn was reoently looatad in Harris County,
and was arrested upon the notice which had been
placed in the hands of all officers early in 1938
after his case was affirmed, After his recent ar-
rest he was confined in Jail in Harris County, the
prisom suthorities were notified, and they were
ready and willinz to pick him up in Harris County
and oonvey him to the prison at Hantsville. . .« .

'toé.

"On the other hand Rayburn at this stage, had
the right to have his case reviewed on his appli-
oation for a writ of habeas ocorpus, whioh he filed
in Harris County. . « .«

"Upon the filing of his aPplication in Harris
County the same wasg heard by thd CB8UFt who deter-
mined that Jurisdiction was igf o Pinto Couﬁ:{
agspggggigg the casg trensferred there for fi

! L]
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The oost arlsing out of the returning of Jaok Ray-
burn te Palo Pinto County from Herris County was due to the
fact that the sald Raybura had filed hias appliocation for a
writ of hadeas corpus in Harris County and the osuse was
transferred to Palo Pinto County. His removal was independ-
ent and had no conneotion whatsoever with the main case under
whioch he was eonvicted or with the mandate of the Court of
Criminal Appeals, but his transfer arose solely out of the
habeas ocorpus proceeding.

Artiocle 14k, Code of Criminal Prooedure, Chepter 7,
Title 3, roads as followst

"When the retura of the wrlt has deen mmde
and the applicant drought defore the ocourt, he !l
no longer detained on the original warraant or pro-
cess, but under the authority of she hadeas corpus.
The iarokoopigz of the prisoner, pending the exaami-
nation or hearing, is entirely under the direotion
and authority of 5ho Judge or court issuing the

- writ, or to which the return is made. He may de
bailed from day to day, or be remanded to the same
jail wheneoe he came, or to any other place of safe
koeping unfder the coairel of the judge or oours,
5111 the osse is finally determined."™

A hadess oorpus provseding is a proceeding thet 1is
independent of the original cause and the ocosts arising or
incurriag out of such a& proceeding should not be eonsidered
as costs of ths main ocase, thilzzolnt is brought out in the
case of MoCormiek v, Sheppard, 126 Tex., 25, 86 8, W, {(24) 21),
in which the oourt stated as follows!

", » ¢« A writ of hadeas corpus lies when a
person is reatrained of his liderty regardless of
the offense charged. A hadbeas oorpus procesding
is independsnt of the offense charged, . . . Ve
think that prooeedings for writs of habeas corpus
are to be regardsd as in a special olass, and the
costs inoident thereto are not to be regarded as
oosts in the main ecase, The state for various rea-
sona 18 peculiarly interested in proteoting the
liberty of the individual., In meny instances the
issuance of the wris is calculated to relieve the
state or county from large expense., There is there-
fore aample oconsideration to authorize the payament
of the fee by the state, ., , ,"



Honorable Ceorge H, Sheppard, Page &

8inoe the officers of Palo Pinto Coumty are oom-
peusated on a fee basis, and ths scunty having s population
of 18,458 acoording to the laast ocensus, Article 10306, Code
of criminal Prooedure, Chapter 2, Title 15, is the proper
article to consider in determining the fees of its sherirf
and oconstadble, This artiele, in part, providest

"3, PFor attend & prisoner on habeas ocorpus,
for each day, four dollars, together with milcage
as provided in subdivision 5, when remov suoh

priscner out of the county under an order issued
by a districet or appellats judge.”

Suddivision 5, referred to in Seotion & of Arti-
ele 1030, supra, reads {a part as follows:

. + « provided, that in counties that have a
population of less than forty thousand inhabitants,
as shown by the preceding Federal ocensus, the fol-
lowing fees shell apply: Yor each mile the officer
may be sompelled to travel in executing oriminal
process, summoning or attaching witnesses, ten
cents} provided, that in no case shall he be al-
lowed to duplicate his milesge when twdo or more
witnesses are nemed in the same or different writs
in any ocase and he shall serve procdess on thea in
the same viocinity or neighborhood, during the same
trip, he shall not oharge mileage for serving suob
witness to and from the county aseat, but shall
only ocharge one milsage, and for such additioral
miles only as are actually and neodessarily traveled
in summoning or attaoching each additional witiness,
When prooess is sent by mall to any officer away
from the oounty seat or returned by mail by such
officer, he shall only be sllowed to charge mileage
for the miles actually travelsd dy him in exeouting
such prooess, and the return of the officer shall
show the charaoter of the servies and the miles
actually traveled in scoordance with this subdivi-
sion; and his ascounts shall show the faota.,”

When the Oourd of Harris Qounty transferred the
oase to Palo Pinto County, it besame the court's duty to

i
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deliver the defondant to the sheriff of that county. The
sheriff of Palo Pinto County went to Harris County, took Jaok
Rayburn into custody and transported him to Palo Pinto County.

IV 1s therefore the opiniocn of this department thas
the sheriff of Palo Pinto County, under the faocts stated, ia
entitled to feea froxm the State for his services in returning
Jaok Rayburn from Herris County to Palo Pinto County as pro-
vided 1ln Artiele 1030, supras,

Yours very truly
ATTORNEY GENERAL OF TEXAS
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