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AUSTIN

GemALD Co MANN
ATTORNEY GENERAL

Honorabdble George L. Sheppard
Comptroller of Public sccounts
Austin, Texss

Dear Mr. Shepperd:
Opinion No. 0-529k

value of /sugh sdge same for a loan, to surrender

or to ge—the benefioliaries or to obtaln a
losn o sape All premfums on such policies
were fa d by insurae of the community funds of himaelf and
his wife. o _

contention thet such poliocies are sub-
Ject to the lnherjtfance tex is prediceted upon two propositions:

")l. The measure of texability is the peyment
of premiums by the insured a2nd not the possession of legal
inoldents of ownership at death,

"2, The beneficieries of the proceeds of

these policies did not come into possession or enjoyment
of said proceeds until the death of the linsured.™

NG COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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You request the opinion of this department
advising you whether you should include the proceeds of such

policles in the final inheritence tax report and oompute the
tax thereon,

Article 7117, V. A. C. 8., insofar es it
undertakes to tax the prooeeds of insurance policies payable

to named beneficliariea, was enacted in 1939. It reads, in part,
as follows:

*All property within the juriadiotion of this
State, reel or personal, corporate or ineorporate, and sny
intereat therein, ineluding property passing under a genersl
power of appolntnont exercised by the decedent by will,
inoluding the proceesds of life insurance to the extent ‘ot
the smount recelvable by the exeocutor or administrator as
insursnce taken out dy the decedent upon hls own life, and

1 or tho o:tona over Forty Thounand Do

nla gwn o, « e oy w- pasa abso u e

y or by the laws or dosaont and distribution of this
or any other Stete, or by deed, grant, sale or gift made or
intended to teke effect in possession or enjoyment after the
death of the greantor or donor, shall, upon passing to oxr for
the use of sny person, . » ., be suh:aet to & tax . » o™
{Empheseis ours)

After pointing out that the provisions of
Artiele 7117, which leviea en inheritanse tax upon the procseds
of insurance rolicles, is preactieally identical witk the pro-
vision of the Fedsral eatats tax statute whieh was in force
at% the time of the passage of the 1939 amendment to Article

7117, the Texss Supreme Court, in the case of Bimekmon v. Hansen,
169 5. w. {2a) 962, sald:

". « » The gontrolling terms of the Federal
statute sre i1dentical with the Texss statute. The Texas

statute having been literally taken from the Federal statute,
the presumpticn is that the Texas Legislature knew of the

gonstrudtion given sueh sLatute a e Lime o s ado n
and lotended to cdopt BUCh Statuté as OoOnsbtrued by the
Yedeoral Couris; and puoh statute 1s tO bo sonsidersd b

£inly state I the T aFon. "~

the courts of thls Stete In the 1lght of such econstru
{Emphaels ours)
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In thet ¢ase the Supreme Court adopted the
construction of this stetute given to the Feddrel Statute by
the United States Supreme Court in Lang v. Commisslioner of
Int. Rev., 304 U, S. 264, 58 8. Ot, 880, 82 L. Ed. 1331, 118
Ae L. R. 319, where the court held that only that portion of
the 1ife ingurance paid for by the dsoedent was “taken out by
the deocedent upon his own life" within the terms of the statute.
Rowever, et the time of the passage of the 1939 amendment to
the Texas Statute and at thes time of the Supreme Court's
decision of the Bleckmon case, numerous other oases oonstruing
the Federal Statute hed been decided by the Federal Courts,

In the oase of Lewellyn v. Frick, 268 U. S.
298, 45 S. Ct. 487, 69 L. Ed. 934, the Wnited States Buprems
Court had before it the 1dentiocal faets and the 1dentical
question here under consideration. Ia that case the eourt,
after stating that there was greve dcubt of the power of
Congress to ensect a law that would effectually tax a transfer
sonsummated before its enactment, and in holding sush trsnsfer
not taxable made this statement:

"Not only are sush doubts avéided dy con-
struing the statute as referring only to transsctions
taking place after it was passed, but the genersl principle
‘that laws are not to be considered as applying to cases
which arose before their passage' is preserved, when to
disregard it would be to impose an usexpectesd liability
that, if known, might have induced those concerned to
avoid 1t, and to use thelr money in other ways."

_ Again, in the case of Bingham v. United States,
2% U. 8. 211, 80 L. E4. 160, B6 8. Ct. 180, tbhe Supreme Court
most emphatioslly declared that the Federal Statute 444 not
Toach the proceeds of inauraxes policies where sush policies
had besn assigned prior to its enaotment, saying:

*The prineiples =0 recently announ¢sd by this
court in Helvering v. St. louis Union Trust Co., ante,
P. 39, and Baecker v. 3t. Louis Union Trust Co., ente, p. A48,
are deoisive of the case in fevor of the taxpayers., Thoase
prineiples esteblish that the title and possession of the
beneficiary were rixed by the terms of the policies end
essignments thereof, beyond the power of the insured ‘o
affect, many years before the act in question here waa
passed, No interest passed to the beneficiery es the
result of the Jdeath of the insured.” |Emphasis ours
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Under the Texas law in force at the time
this stetute was enaoted the asgignment of an insurance
polioy (absent the reservation of the right tq change the
benefliciary) is & completed transaction which vests in the
apsignee complete and perfect title and vests in such assignee
the title to the proceeds of suoh insurance, DBurges v. Hew
York Life Ins. Co., 53 S. ¥, 602. OQonsequently, sinmce title
was already vested in the assigness,st the time of the passage
of the 1939 amendment, nothing passed to the assignees there-
after, either by acts of the decedent or by hisz death. See
Trick and Bingham cases, supra.

Under the ruling of the Supreme Court in
Blackmon v. Hempen, supra, our statute must be oconstrued in
the same manner that the Federal Statute from whioch it was
adopted waa construed at the time of its passsge. The Friek
and Bingham cases represent the construction of the Felersl
Statute at the time of the enactment of the 1939 amendment
to Article 7117. We, therefore, advise you that the proceeds
of insurance policies which were asaigned, without reservation,
prior to the enectment of the 1939 emendment to Article 7117,
and in whioh decedent never thersafter acquired an interest,
are not taxable under the provisionas of Artiecle 7117, V. A. C. B.

Trusting that the asbove fully answers your
inquiry, we arse

Tours very truly
ATTORNEY GENERAL OF TEXAS

Sy ot

Fowler Roberts
Asgistant
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