521

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANR - -
© ATTOMREY GKNERAL ' Thie Opinion

Qvwrrrules piniva

10-2687, 4435

fonorsdble Geo. A. 3heppard
Coaptroller of Public ‘ecounts
.astin, Texas ,

Joar 31ir:

¥y u3ility companies -
In towns of 3000

Recaipt of ydur 14 Xay 13, 1943, mdireseed
to this departmens, . n it we quotet ., . .

"In vi aent court opinicn holding - -- .
utilities compenies texadle I'or ochain store taxes
) p Store Tax Act, I will
to recspeider ydur 4pinfons numbered 0-2507,

) dvize this lspartamnt the

h of Tection 1 of Article V
3t Houxe 1 Xo. 8, lar Session of the Forty-soveanth
Léglqlature, Ahteh resds az follows:

: tAnd p;‘vid ng farther that utilitles paying an

. oooy tlbq~ta unter this Article shall pot hersafter

_ ¢ Treqiires-fo pAy the lioense fee lmposed in Artlecle
3{s) of House 4111 No, 18, Chapter 400, Aots of the
Forty-fourth/Leglslature, for the privilegs of selliag
28 &nd electric applisnoes and parts for the repalrs
thereof in toans of 3,000 or 1ess iz popalation according
to the naxt precedinz Fsderal census.‘

- ™Are stores ownel snil operated by utilities com~
funiqs in towns having &« populstion leee than 3,000

Rhabitants pow taxsble under Seotion 5 of the Chain
3tors Tax Aet?"

E.‘_“_{"‘lﬂnu P
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¥o mssume that the recent court opinion referred
to 1n your letter s that of Central Power & Light Co. V.
State, 165 8, w. (2d) 920, in whioh writ of crror wes rofused
by our State Supreme Court, and appeal dismissed by the Supreme
Court of the United Ctates, 87 L. Zd. 926.

 In our opinicn No, 0«2507 we held thet Seotlons 5
and Sa of Art.1l114, V. P, C., set up two separate tax aghedules
and taxed two saparuzte businesses, snd that stores operated by
utility scupsniea from whioh were sold electric and gas equip-
aent and spplieances wers.taxable under Sectlon 5a, while stores
operzted by such sompanies end selling other merchendise were
taxable under Zeotion 5, snd that such chains were separate,
and the stores oould not be texed us a oingle chaln., Thls bold-
ing was dirsatly befors the court in the Central Power & Light
Coapany oase, und wag thers ‘overruled, as will be pointed out
herelnafter in grenter detall. o e e

AR AU e R

] In our opinion No. 0=3637, wa held that ‘rtlole 5,
. B. 8, 47tk Legislature, aménding Artiels 7060, R. C. 3.,
exonpted the stores of u:ility companies from the operztion of
the Choin Rtove Tax Lsw. .

§
13

. In our opinion-No. 0-4249, we hLeld that ir s gas

utility company was exempt from the operation of the Chaia . .
Store Tax Low by recaon of the 1941 smenlzent to irticle 7060, ..
it would not sudbject itself to liebiiity by reamson of selling
trade-in merohandise socepted in payuent for merchsndise

suthorized to be sold unior suoh exemptlion.

3 In sur opinion NHo. C-b3ShL we followed our opiniom
1°- 0=2507, and held that stores of utility companias losated
‘n uninsorporated towns of 3000 or lepa populetion were subjeot
.:O;ht tax under Sec. 5 of Artiole 11)14,V. ¥. C., and that
01:1:: gf such gompunies, whioh were lcoated in inoorporated

™ r towns of more then 3000 popelation were teaxadle under
~%3. 5 of suoh artlcls.

The pertinent pert of irtiocle 7060, R. C. S., as

“otls ¥ o o A . Seo.
a8 r°11°:2?1. L7th Leglslature, H. E. 8, Art. 5, Ceo. 1,

13ahded
Teoads

vl “ind provided further that utilities prayins an oocupa-~
tocn tax under this :rticle shz2ll not hereafter be requirel
4 567 the license fee 1m:0sed in irticls Sa, House Bill
©+18, Chapter 400, i0%8 or rFo¥iy-lourth Legidlature, for
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the privilege of selling gas and oleotric appliances
and parts for the repair thsreof, in toms of three
thoussnd (3,000) or lezs in pojyulaticn socording to
the next preceding Federal Census.” (:aphasis ours)

It will be seen thet the quoted amsendment to
Art. 7060 was direoted only to the exeaption of sueh utility
sompany stores L£rom the tsx “"imposed in Artiels 5a™ of the
Chain Store Tex lLsw. In Central Power : Light Co. v. Stats,
supra, the couart in holding that utility ocompenies were sub-
Jeot to the tax imposed by Seotion 5 of the Chaln Store Tax

Law used the following language!

*The pertinent exempticn of Se6, 5 was of ‘any
business now psying an occupation tax messured by groas
receipts.! The only cccupation tax paid by appellants
based upon receliptz was thut presoribed in aArtiele 7060, .
R, C. 5., Vernon's Annotated Civil Statutes, airt, 7060,
whioch waa upon reoceipts only from eleotrio 1igbt and T
power 1ip ipcorporeted oitiee of not leas then 2,500 .
inhabitants esgooriling to the next preceding V. 3. census.
This vas not & gross reseipts tex upon t be btusiness of
defeadants in that it 414 not inolude receipts from
business fone cutside the designated ocitiea, and 4la .

g not inolude receipts froa sny of its business, wherever

§ done, other tban the supplying of electrio ourrent, The
: term *measured by gross recol pto’ is £ll inolusive end
6z0ludea the oconcedt of receipts measurel by anything
lesc then sll busineas done.

"4 utility, whioh did not operate or maintaln a
store or other business establishwment where merchandise
was aold, clearly 414 not come within the purview of
the iot. here it ojer:ted stores for such sale, it
f:id ng receipts tax nfon thet business. TCongagudﬁfiz,

oould not fall within the exceéption, 8 Yery purpose
Of the exception wus to relleve froa paying two ocoupstion

texes, nonely: a sale tzx end a ckala atore tax upon the
36n¢ merohandising business.” {Emphasis ours)

SaLLAL T et A te L] .
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Referring to the holdi: g of the ‘upreme Court in
the case of Hurt v, Cooper, 130 Tex. 433, 110 5. =s. (21) 856,
the osurt further stated:

"It 18 anifest that the Supreme Couwr: 414 not
regard an elcotrie utility, whioh alzo operated atores
within the :maning of the fot, as :xeapt by resson of
the fact that 1t paid a grose reoelipts tex measursd only
by a part of lts business in asupplying sleotric current.”

Again, in discusaing the effect ©f Seotion 5a, the
odirt aald:

wihile the Jsotion was in efleot umerely ocumulative -
of 3ee, 5, in that its provisions wers already included-” = ~ -
therein, ies purpose may readily be explainel ss & olexi. =7

ficetion of the fourth exception’in See. 5.*

In the ouze of Hurt v. Jooper, supra, the Supreme
Court expressly statsd that the only businesg fallin; within
- ke terms of the "fourth exooption ia 3e¢c. 5" whick la "any
businers now paying wn ocosupation tax measured by Iross re-
- o3ipta” waa that of textbook publishers, - - - -5 o

P oA

s )

A careful readiing of the opinicns in the cases of -7
Ceatral Powaer & LiRht Co. v. Stete, and Hart v, Cooper, supra,
loeds to the i{nescapadle coanclusion that none of the atores
97 utility comnpaniaes have ever becs subject to tex under Jee. 5=,

~ 4rt. 11114, V., P, C., Dub that 21l of such stores huve been sub-

. Jeot to the tax imzosed by Jes. 5 of such article at &1l times

| 8lnce the anectaent of the law. - The fegislatare, 1a passing

| the ameadment to irt. 7060, did not undertake to exempt the

. stores of sush asoapsnies from the operation of Ges. 5 of the

: Chain Store Tax Lew, but only attempted to cxenpt ocertaln stores

¢ Irom the operation of Gee. 5a. Clearly suoh asendaett had no

;rreot upon the operation of eo. 5; and our opinion Lo. C-3637,
naofar as it deolures that no furtier tax csn Le collected on
f:Oh 8tores by virtue of the provisisns of Seo. 5, to that extent

-®

erroneous, snd such holiing is heredy overruled.
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‘@ are convinoed that all stores of utility coapsnies,
wharever looated In thia State, have bdeen taxadle under the pro-
vielons of Seo. 5, .rt. 11114, ¥V, P, C., at sll tizes aince the
effeotive date of thet statute, and that the guoted amendment to
:rtlole 7060 was wholly ineffoctive to remove such liability,
since th=t amendnent was directéd to the provisions of Seo. 5a
only, and the obvious intent of the Legislature was simply to
elininate whatever 1iadility, if eny, whioch existed agslnst the
stores naned therein by virtue of the provisions of sueh section,

It follows that your question mugt be answered in the
affirastive, snd insofar os our opinions Nunbers 0-2507, 0=4354
and 0-4L249 are in confliot with this opinlon they ere hereby
sxpressly overruled.

~ -

%o feel, however, that it should be pointed out here
that Seo, 5 of the Chaln Ctore Tex law (xirtisle 11114, V. F. 8,)
w88 amended by H. 3. No, 10, fots 1943, 48th Legislature, This
bill was jaesed ma an emergency zeasure, but 4id not receive the
rejuisite nunmder of votes to beoome iamediately effective., It

will begore effeotive, however, ninety days after the adjournment
Oof the Legislature.

B R LR o TRUT

30 far as this dill affeots the liability of atores

of utility oompesniocs, it provides that no chain store tax or

fee shall be required of such stores of such conpanies where

they are located in towns of 3000 or less populaticn, provided
lgat as muoh as seventy-rive per cent of the total gross recsipts
00 auch gompanies during the presedinz yezr in each itown where
3uch stores are located was derived from the gale of gas and/or
sleotric service; snd provided further that all other stores of
S30h utility comzanies, whloh are locstei in towns of more than
3300 population, shall pay only the fees imposed by Jeotions 2,

“ aad 5 of the iov. Thus H. B. 10 olearly elinm'nates any qgues-
tlon of the 1{ebility of sueh stores under the provisions of

i°°; 58. The action of the Legislature in spcoifiocally stating
rn S+ 5, 10 thet such stores shall be "required to pay only the
;" inposed by “eotions 2, 4 end 5," thus eliminating sny pos-

: ble 1iability under Zec. 5a, supports the position herelimadove
‘;‘°n' that the cmendrent to srticle 7060 was lisenise sinmply for
et Purrose of eliminating any possible liabllity of the stores
easd thereln under Seo. 5a. This action of the Leglslature also
I‘Phlslzos the fsot that the amend:ent to Article 7060 wes not

‘:‘°§ﬁed to cnd 4id not alter the lisbility of say stores under
¢ .roviefons of eo. 5.
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Trusting that ﬁho ebove fully anewers your inquiry,
¥0 are _ -

Yours very truly
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