OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Bescom (iles, Commimsioner
General Land 0ffice
Austin, Texas

Deer sir: Opinion ¥o. U=
- ‘Rey

ter of May 29, 1943,

ungblood, president of the
, the substance of wvhieh

25988 to 24993, inoclu-
cordance with lavs be-
ticle 5388 Revised Civil Btat-
and\ the following subsequent amend-
sete 1933, ¥3rd Legislature,
on, Chapter 20, and Acts 1935,
» Regular Session, Chapter 29.

ears that Nr. Hull Youngblood ovns
these mining clains, and that the prinoiple
minarals to be mined are lead vwith a possibil-
ity of some sllver. YThe United Btates Qoveran-
ment has proposed to pay & subsidy or premium
to encourage the mining of these strategio
metalej suah premium would probably be from
2¢ to ‘g per pound on the processed metals.
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Furthemmore, it appears that the swelter
sometimes pays the freight on the shipment of
ore to the smelter, but before making its net
returns to the owner or operator of the olaim,
the smelter deducts vhatever transportation
costs have been paid hy it for ore shipments.

In cannection vith the facts hereinabove set 6ut,
you have requested the opinion of thias department with re-
spect to the following two queations:

1. In ocomputing the 6¢4 royslty due the
State from mining claims by virtue of Article
5395, Revised Civil Statutes, 1925, as amended,
should you include in your calculation besed
on smelter returns the government subsidy or
premiume paid to enocourage the mining of these
" strategic metals? ,

2. In computing the 624 royalty due the

State from mining claims by virtue of Artiocle
5395, Revised Civil Statutes, 1925, as amended,
should you include in your calculation based
on swelter roturns ths transportation coats

~ paid by the smelter for the shipment of the ore
from the mine to the smelter, vhich cgosts the
smelter deducts before making his net returmn
to tha owner of the cleim?

From Article 5395, Revised Civil Statutes, 1925,
as amended by Acte 1934, 43rd Legislature, 2nd 0.8., page
51, chapter 20, paregraph 1; Acts 1935, Mith Legislature,
Reg. Bess., page 56, chapter 29. # 1, ve quote the following
portions thereof vhioh are pertinent to the questions sub-
mitted:

¥ e ¢ « . In addition to rentsl payments,
the owner cf such claims shall pay a royalty
of 61 of the value of the production of the
minerals upon such claim &s shown by the net
smeolter, . « « « returns or of the gross sums
arising from the sale of the ore or products
from the claim and received by the owvner. . ."

A subsidy has been defined as & grant of funde from &
government to a private individual or company to asaist
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in the esteblishirent or support of an enterprise deemed
advantagecue to the putlic. 60 Corpus Juris; Words and
Phrases, Permanent Edition, vcluxe 40, page 886. From
Webster's Nev International Dictionary, 2nd edition, wve
quotet

"A oubsidy may be simply & gift or con-
aist in the payment of . . . . funds to ald
in establishing or waintaining a service or
equipment larger or more poverful than the
state of trade would varrant . . . ."

Undar the proviesions of Article 539%, herein-
above not nut' the 5State of Texas s entitled to a royal-
ty of 644 of "the value of the production of the minerals
upon said claim us shown by the net smelter returns.” The
amounts of moneys to be pald by the Jederal Government as
set out in the facts herein is in ths nature of a subsidy,
an outrizht gift or grant uy the Fedorsl Government, to
the claim owner who mines the minersls, and ie to be paid
on acoount of his cooperation in the plans of the Govern-
ment in aid of the uining of these strategiec metsals. Durr
Drug Compeny va. Acres, 27 So. (28) 903%, at page 907 8 13.
8uch sums being in the nature of a premium, a gift, & sub-
s1dy, are not includable in the computation of the "value
of the production of the mineral upon ss8id cluim,” and the
State of Texas should not share therein. Our ansver to the
first question sutmitted herein is, therefore, in the neg-
ative,

The same Quoted provision of Artiocle 5395 pro-
vides also the basis upon vhich tc compute the royalty pay-
able to the State. It provides that the State is entitled
to a royalty of 644 of the value of the production of the
minerals upon said cluim as "shown by the net swelter . .
. . returns.” (Underscoring ours).. The facts submltted
herevith dlsclose that when the smelter pays the transpor-
tation costs for shipment of the ore to the smelter, it
deducts these costs before making iis net return to the
oclaim ovner. It is our opinion that the term "net swel-
ter return" as set out in the statutes wmeans that amount
returnable to the claim owner wvhich isn clear of, or free
from, all charpges or deductions for transportation costs,
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paid by the smelter. A coumputation or ascertainment of
royalty due the ftate based on net smelter returns which
vould include therein transportation coste referred to
herein, wvould he erroneous in one other respect; that is,
the resultant smount vould be an allovance to the State

of & royalty larger in amount than 647 of the value of

the production of the minerals upon said claim as provided
for in the said ztatute. Ve, therefore ansver the second
submitted question in the negative.

Yours very truiy
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