OFFICE OF‘ THE ATTORNEY GENERAL OF TEXAS
AUSTIN

i Honorable H. Pat Edwards
! Civil District Attorney
Dallas, Toxas

Dear Sirs Opiniun

oagy across sams, and
reYated qneatidng,'

recent request ior
o the four follow-

order of the commis-
ose of extending a -
ty road across saild

3. Can such a condemnation be had for, ard
restricted to, pedestrian trafflc anly?

k., If a rallroad company should voluntarily
grant a public easement over or undsy its right-
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of-way connacting tvo public rozdas, vhich by the
expresas terma of the dedication is reatricted io
redesirfan uss only, by the public *= zenersl,
and which dsdication is further corditionsd up-
on the countles construsting and matntzining
same, 2nd trhe comniszionsrs! court 1z cf the
oplnion that such passage will be of public |
tenefit and that a necesalty exlsis for such i
passage for public conveniance and safsty, can o
‘DPallas County lezally use the Road & Bridgs
Furd or the Ceneral Fund fer the construction
and meintenance of same?

From your letter dated Ha? 28, 1933, we cuote the
following inforzation relative to the question sutaittsd:

"The fscts ars as follows: <The lsnd to be
condemned by Dallas County is 8 part of 2 ratl-
road right-cf way and road bed, it will travense
four railroad tracks; the same is sitvated in
Dsllas County in a community which !s not oan-in-
cor?orated city, villaze or town; the eassmenc
desired is for the purpose of cenneciing two

prsv;ously dedlicated 2nd established public
roads.”

.
1 Y

An oxenination of the lavs of Texz2s reveals thes '
Loth general and specisal lows are avalladle to the Dallas
Launuj authorities named thoreln for the purpose of acguir
_né neceﬂsary property to be uwaed in the establishaent ang
szening of publlic recads and hignwaeys.

?itle 116, Chaptor 2, Heviaed Civil Statutea, Awn-
tcles 6702 6T16 in Vsrnon's Annotatad Civil Staiuies, a2
;cnerul lay, seis out one procedure Iov tie gondsknation of
aroperty for public road purpoass. From Ariicle o703, we

guote in zart as fallows: '

"tha cormissioners! court shall order tha
l27ing out and opaning of public roads vh.u,
necassary, and disconiinue or alter 2ny raad
vhanever 1t shall be deemed expedient . T ‘
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- Article 320% et seq., V.A.C.S., the post cozzon
of tho zeneral laws on c¢ondemnation, provides undsr Article
323%a, in part, 2s follows:

"The right of Eminent Dcmalp 1s hereby con-
ferred upon countles of the State ol Texaa for
the purnose of condemning and acquiring land,
‘right-of-way op easement in land, private or
publlic, except property used for cemetery pur-
poe3ss, vhere said land, right-of-way or easement f
is necessary in the construction of jails, court- '
houses, hospltala, delinguent and depsndent '
achools, poor farma, libraries, or for other put-
lic purposes, wvhere such purpose is nowv or wmay
Rereaiter be authorized by the Constitution or
statutes of this state.

v e m e o

o a———

{ A1) such concemnatlon procsedings shall be
Instituted under the direction of the commission-
, ers? court, . . . ." (Underscoring ours)

L — g,

[N
- Rt

3 Articles 1150 and 1149, ¥ A.C.S. provide et another
§ method by which vroperty necessary ior the zonstructiorn of
j vublic roads may bs acquirsd by condemmation. TFrom iarticle

T Y
T e e somenk
e T B L v s ST

APty

1149 ws quote in part as fcllows:

"Any town or village in this atate, incor-
porated under this chaptar or by specisl charter,
shsll have the right, and titey are hereby empov-
ered, to condsmn the right-of-way and rcadbed of
any rellvay company vhose roadbsd runs within the
corporate limits of such town oy village, when
deemad necessary and so declared, by a majority
vote of the Board of Aldermen, for the purpose
of opening, widening or extending the stroets of
such town or village; provided, thers are less

- than four railroad tracks. . . . ."

B v
o B
3L

And Article 1150, ve gquote in full 3s {ollows:

“"County commissioners shall have the right,
upon petition of twenty rreeholders of zny com-
nunity, or unincorporated town or city, to cordemn

-




Hdonorable H. Pat Fdvards, Page 4

road beds of railroads for the same purpose
mentioned in the preceedling articls.

Acts 1941, 47th Legislature, Regular Sesslion, Chap-
ter 458, House B1ll 961, 1is a specisl law enacted to create
& more efficilent road system for Dallas County, portiodns of
which special law, pertinent to this opiniocn, we quote as

follows:

T Y e — Y A —————— . 4 AREia &

"sec. 6. The comnmissioners! court in sald
county shall have the right to condemn any pro-.
perty necessary for the opening, widening, or
mﬁi.ntaining of a public ro8d o + & o

L - * L ]

" . . « » provided, however, the provisions
hereof are ouwmulatlive of the present laws relat-
ing to condemnation and the commisaloners® court
may proceed under the provisions hereof or under
the provislons of the General laws vith refer-
ence to the condemnation of right-of-vsy by rail=-

roads or by jury ol view,

i
3
i

"sec. 24. Ths provisions of this act are
end shall be held and constiued to be cumulstive
of all Genersl laws of this state on the subject
treated of ond enbraced In this act when not in
conflict herewlth, but in case of sald conflict,
in vhole or in part, this act shall control

Pallas County; s 8 . o“

In the light of the statutes herelnsbove enmumorateq,
it 1s the cpinlon of this department that Tallas County may
condemn an easement over & rallresad rigat-of-way when deemed
necessary for the purpose of extending s regularly dedlcated
county road scross said railroad right-of-way, in accordance
with the condemnation procedure set out in Article O702 et
23q.; in Article 3254 et seq., V.A.C.S.; or in Dallas Gounty
Special Road Law herein refsrred to as House Bill 961. The
provislons of these statules confer the right of Eainent
Domain on the Dallas County commlssioners to condesmn any pro-
verty necessary for a public county road purpose. Iio attempt
is thereln made to limit the commissioners! power to condemn
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rallroad righi-of-waya. 7That the county has the option to

srocsed under the provisions of either of these statutes

13, ve think, settled under the decislon end cases ssai out

in Tarrant County vs. Shannon, 129 Texss. 20%, 104 s.V. (2d)

4, reversing the Court of Civil Appesls, 99 S.W. (2d4), 954, i

vhich expressly overruled 0'Keeie va. Hudspeth County, et

al., {Toex. Clv. App.) 25 S.¥W. (2d4) 625, containing expres- '

sions to the contrary, and welch ruling was followved in E

Doughty vs. DeFse, 152 S.W. (2d4) at paze 410. Our ansver |

to your first questicn 1is, therefore, in tne affirmativa. ,
|

By the provisions of Article 110 and 1149, V.A. Lo
£.8., the right of the county commlasioners to condemn rail- : L
08d rizht-of-wvays Iis limited to the condemnation of right- 1
o'-ways which have leas than four raflrosd tracks. Ths probv-
lems which may confront the commissioners'! court, should 1t
elect to enter proceedings in accordance with sald Articles
1130 and 1143, would not aprise, ir 1t elected to proce=sd "
under the other gensral statute or special law hersin set ‘§1
out. Should Dallas County elect to institute condemnation - I’
oiroceedinzs under 1ts special road law, for instance, then - \
ths fact thiat the four rallrcad tracks will hiave to bs
crossed willl not interfere with or prevent such a condepmna-
tiorn for the rezson that under the special law any property
teemed necessary by the commissioners may be condemned for
tublic road purposes. 1In the case o1 Hill County vs. Bryznt
2nd Huffman, 115 Texas, at page 355, the Supreme Court held
w23t a speclial road lav supsrsades the gensral road laws
where they conflict with sald special law, znd the courts
z2re required to taxe notice of the speclal law. B8ee also
Tansas C. & G.R.R. Co. vs. Grayson County, (Civ. Agzp.) &
s.W (2d4) s%2. our answer to your second guestion is, there-
fcre, 1n the nezativsa. :

T -

A -
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With rozard to your third question, we think the
sroper ansver thereto depends upon tine power, if any, 1in the
county cormisslioners to restrict the use of any public road
for pedestrian purposes only. The commissioners'! court is a
creature of the State Comstitution, and its povers are limited
2nd controlled by the Constitution and the laws as passed by
th2 Legislature. Article &, Ssction 18, Constitution of Tex-
as; Baldwln va. Travis County, 82 S.W. 4%80; Commissionsps?
sourt vs. Wallace, 15 2.W. (2d4) 535,
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riticles 2351 throuzh 2372h, V.A.C.8 , &3 amended,
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urt and are too lengthy to set out in this opinion. How-
ever, it should be pointed out that none of the above men-
tioned articles direotly or indirectly give the commlssioners!
court the power to restrict the wuse of any public road to
pedestrian traffic. Within certain conatitutional limita-
tions, the Legislature has exoclusive control over public
roads and highways in thla State. The right to establish
end duild highways rests primarily with the Lezlslature,
such pover may be dalegated to some olher agsncy as it may
determine. 8tate vs. Hale, 146 S.W. (24) 731. 1t 13 now
well settlsd that public roads belong to the State and that
the State has full control end authority over the same. Trav-
is County vs. Trogden, 83 Tex. 302, 31 S.W. 358, 1It is also
a vell established rule that the commisgionmers'! court may ex-
erclse only those powers specifically desiznated by the (Ccn-
‘stitution or the statute. The fact that the Legislature has
exclusive control over public roads and highwvays ln the State
end has not seen fit to grant the sald county authorities the
pover to limit or control the use of its public coudty roads
ccapels us to the conoclusion that the couniy commissionerst
ccurt does not have the power or authority to limit the use
pormanently of any of its public county roads or portions
thereof to pedestrian use only. Our answver to your third
question 1s, therefors, in the nagative.

With regard to your fourth sutmitted gquestion, the
rallroad company being owner of the right-of-way in question
could certainly grant a public easement crossing over saume
to be used for pedestrian purposes only. Furthemore, Article
1151, V.A.C.8., places a duty on the railroad to keep that
portion of its road bed and rlght-of-way over or across vhich
any publlic street of any incorporated village or tovn may run
in proper condition for th? use of the traveling pudlic., But
vhether or not the county Road and Bridge FPund msy be used to
construct a passags way to be used for pedestrlan purposes on-
ly depends, we think, on whether the so-called passage way so
restricted would come within the definition of a public road.
The c¢ost of construction of county publlic roads and bridges
1s authorized and expendable out of the county Read & Bridge
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Fund. W1ll this proposed easement restrictad to psdestrian
use only, be 1t acquired by condemnation or dedication, con-
stitute in fact a part or portion of a pudblic road?

From Bradford vs. Moseley, 223 3.W. 171, 173, de-

clded by the Commisslon of Appeals of Texas, Seotion B, we
quotes

"What is s pudblic road 1s in a measure de-
pendent on the fact of each particular case, btut
the character of a roasd does not depend on its
length, nor upon the place to which it leads nor
i3 1its character determined by the mmber of peo-
ple who sotually travel upon it. Decker vs. ¥on-
ard (Civ. App.) 25 S.W. 728; Elliot on Roads
Paragraph 1-7. A road may be established which
1s a cul-de-23a¢ 1d. A road open to the public
is a public road, thouzh ons person may be meat
benefited by it. Galveston, etc. vs. Baudat, 18
Tex. Clv. App. 595. It is a highway if there 1a
a general pight to use it for travel, and if it
1s c¢pen to the use of sgll peopls., Elliot on
Roads Paragraph l-3; Sumner, etc., vs. Iaterurban,
etc., 131 Tepn. %93, 213 s.W. H12.7

We cite also Missourl Pac. R.R. vs, Lee, T S.W. 857, 70 Tex.,
at page 500 for a definition of asimilar nature,

In Words & Phrases, Permanent Editlon, volume 35,
page 322, ve find the followlng:

PThe test as to vhether or not a road 1is
a public road is not simply how many psople
actually use it, but how many may have a free
and. unrestricted right 1n common to use it.
If 1t 13 free and common to all citizens, then,
no matter wvhether 1t is or ia not of great
length, or whether it leads to or from s vil-
lage, city, or hamlet, or whethar it is much
or little used, 1t is s 'pudblic road.' Henin-
ger vs. Psrry, 47 S.E. 1013, 1014, 102 va. 894,

quot%ng Elllott Roads & Streets, paragraphs 11,
192 L ] .

-
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And on page 322 of the ‘same volume ve find the follov*ng
definlition:

"A fpublic road' is s way open to all
the people without distinction for passage
and repassage at (helr pleassure, being s
public thoroughfare. Cilv. Code Article 705.
Gallovay vs. wgatt Metal & Boller Works,
181 So. 187, 189 1la. 837.

In Sumner County vs. Interurban Transportation
Company, 141 Tenn. 493, 213 S.W. 412, as set out in 5 A.L.R.
765, at page 76T, wharein it was held that a Tennessee Coun-
ty court was without suthority to restrict the size and
velght of vehicles which shall be used on public county roads,
ve find the following definition:

- "Roads balong to the public, and the coun-
ty court holds them in trust for the public &nd
vhile 1t 13 proprietor {or the premises of its -
trust, it is not proprietor in the sense that -
1t 1s ths owner of the rosd against the public,
or any menber thereof. A public rosd is a way
open to all the people, without distinction,

for passage and repassags at their pleasurs,
Definition in other terms have been given, but
they mean subatantially the same as ths one
Just stated. The authorities make 1t clear that
any road which is not for the use of thes people
is not a public road; the fact that 1t 1s for
the beneflt of the public destroy the thought
that there can bs a prilvate ownership of the
road. (Cases cited) This being the established
nature of the publle road, the county court
would have no power to exclude any member of
the publlic from its reasonable use without lez-
islative suthority.

"The Legislature, as the constitutional
representative of the publlc, has the power to

lsvy any ressonable condition upon members of
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the public for their use of the public roads;
but the county court, without express author-
ity, .has not such power. It cannot take such
action as proprletor, and as a county court it
has -no power to leglslate. The manner of its

discharge of its trust comes from the leglsla-
ture.

"It is well settled that every member of
the public has the right to use the pudlic
road in a reasonable manner for the prcmotion
of hils health and happinesa., Such use, hov-

ever, 1s restricted to a use with due care and
in a reasonable mannexr." '

As wo interpret the authorities adbove quoted on
the definition of a pudblic road, it is our opinion that
tho desired restricted easement proposed to be acquirsd by
Tallas County for pedestrian use only would not constitute
in itself a pudblie road or a part or portion of a Dallas
County pudblic road. fThe county Road and Bridge Fund baing
expendabie only for county pudlic roads and bridges, it
vould follow that this fund may not legally be used for
the construction of any publis improvements other than pub-
iic roads and bridges. Furthermore, in the evant ths cone
struction of the desired passage way would in fact esmount
to the construction of a permanent improvement, the county
Ceneral Fund could not legally be expended therefor, but
rather the procedure incident to the use of the county Per-
ranent Improvement Fund would heve to be resorted te for
the payment of the cost of said permsnent construction.
The absence of facts ccncerning the type of structure con-
templated prevent further discussion of this matter,

With reference to your fourth gquestion, we think
it should also be pointed out that wvhether or not & rail-
road company may voluntarlly grant a public easement over
ils right-of-way which would involve the construction of
an over-pass or an under-pass, over or under its right-of-
¥ay, depends on whether the rallroad company owns its right-
of-vay in fee simple absoluts, This department has held
In {ts opinion No. 0-1110 that although the county or state

-
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rnay have a domlinant sasement in the road right-of-vay,
the title to the lsnd and all the profits therefrom, not
inconsistent with and subject to the easement, remain in
the <owner of the soil. .

Trusting that the foregeing fully answers your
-inquiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

'8

by L Acatie O Cllann
Chester B, Ollison
Assistant
CEQ:sIf
if».e
PPROVEDIUL 19, 1943
M & FrAnrnS
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