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Deay 8ir: | Opinioa No, 0=5

4 by the YXorty-efghth
. : prgvides that the Nigh-
‘way Comminsion is authorikegd Yo dessignate any eodnty

road Sn the State agrket road for purposes
of eonstruotion : ad maintenancs only,
provided the C 3 the county ia
whieh suoh ¢ A _phell pasa and snter
in fte minuthe oy rights such qoanty
erd/oxr road for paﬂ cipation by the
‘§tate in the or !. debtedness incurred by
the oo stpiet in the eonatruction

¢f sush o ' rovmcd furthoer that the
Stele ¢ n!.on e Cozxmiasioners' Court

o 1 - ARy en uto & contnct setiing forth
uuu o¥ thc dtate in t he construation, reconstrue-
oa.\ and nnt oe of the ecounty road u coneideration

- of \¢the' mut quishing and waiving sny and sll
] th.at s oT may have for participation by the
Nate ptmnt of eoumty and/or road distriet.

bdonds, W or other evidences of indedtedness
outatand {nst suck road for the construotien or

. improveasat of the road defore deing designated dy the
state Highway Comaission.
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"It 48 the desire of the Righway Comaission teo
offectuate the intentions of the lLegislature as
expressded in the d1ll at the earliest pravticadle
date} however, & namber of guestions must first
be ansvered defore the Commission -n{ proceed and
it L3 on these Guestions that we would appreciate
having your epinica. :

*1.1s Senete Bill Na. 348, ;ots of the Regular
Session, Forty-eighih Lagislature, constitutlonal?

“2. The Offloisl sotionof the Righway Comaission
is by official ainates approved by said Commission
snd recorded in the official records of the Departi-
nens. Would the following wording in a Comamission
ainute ocomply with the requirements of Sgnate Bill
fio. 348 0 give full effect to the provision that
the outstanding donds, warrants, or other evidendes
of indedbtednesc against such road would not bdecome
eligible for atute participationv .

' Is Blank County, a fera~to-market rosd is.

‘heredy deslgnated from point *A' to point B¢

- a total 44stance of 6.3 ailes, and the State
.Bighway Taginesr is direoted to assune sald
road for state maintenance effesetive June 1,
1943, «nd to gsrk sald road for the proper
guidance of the traveling rublic as State
Highway Ro. 648, this aotion ef the Highway
Comnission bYeing in sccordance with the pro-
visions of Sanate Bill No. 348, snacted by the
Forty-eighth Hegular Session of the Texsas
Legislaturs, and in scoordance with the
oontraet entered into dBatwesen Blank County
and the TeXas Highway Comzission relative to
ths outstanding indebtedness agalnst such rosd,t

: *3. May the Legislsture invalidate ecntracts
entered into between the Jtate wnd county under the
provisions of Senste Bill Xo. 348 by the enactmeat

of subssquent leglslatlion snd thus make sligidle

for State partieipation iz the payment of donds,
warrents or other svidences of indebtedness oovered
by a oontract entered intc under 3enate Bill No, 348%
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"4, ¥ould soniracts entered 1nto detween the
State and a souaty under Semate Bill No. 348 de Bindiag
oa future Commissioners’ Courts of the eouaty?

~ "There s attached hereio a 6o0py of & contraet
ptogcrot for the parpose of ocrriiac out the provisions
of Senate Bill No, 348. V¥We realise that the provisions
inoluded ia this contraet ms 3841y have to bde

shanged to confora to the 0{ o of your Department in
onse

response to the above quest and we would appreciate
it very muoch if efter answering the adove questions, you
wouléd make such changes in the sttaocheld sgreement as

- will de nscessary to soafora to your opinion.”

48th

Senate B{1l 348, boing ehapter 244, Acts of the
lLegislature reads in part: e

*.n Aot authorizing ths State Highway Commission
to designate any county rosd as a fara-
to-market road for ecastruetion, recon-
struetiocn, end maintenance oalys author-
ising counties of the stete %0 enter into
contracts with the State nichua{ Comnig-

- sion with refezence 10 sald rcadsj pro-
viding that the indedtedness incarred in
sonstrueting such rosds shall not parti.
oipate in the County and Road Distriot
Highway Yund; declaring the state policy
with reference to such roads, and declar-
ing an emergency.

"BE IT XRACTED BY TH: iLEGISL.™URE OF THE STATH OF FKX2H

"Ss¢. 1. The State Kighway Commission is
aathorised to designats any sounty roead ia the
state as a farm-to-market road for the purposes
of eonstruotion, reconstrustion, and amaintenance

 only, provided that the Comaissioners Court of

the conn:“§: which any aueh eounty road is

looated pess and eater in ite sinutes aa

order waiving aay rights such coanty may Lave

for partiecipation By the state in any indedted-

ness inecurred by the co-aty in the eonstruetion

of such ecounty roadj ané provided farther that the
Stete Highway Conmission and the Comaissioners Court
of the county i{n which any such road is located
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say enter into a duatract that shall set forth

the duties of the state in the eonstruotion,
reconstruction, and msintenance of the eounty

road in consideration of the county and/or

road distriat relinquishing any end sll elaics

for state partioipatioa in eany county, road
distriet, or defined road d4istriets bonds,
warrants, or other evidences of indedtedlness
outstanding against such rced for the oconstruetion
or faprovement of thes roud before being designated
by the State Highway Conmission. :

"800, 8. It i3 hereby declared to be the

policy of the state that the assumption by the stets .

of the obligation to econstruot and maintain such
roads designated By the Jtate Highway Commission
48 fara-to-market roads under the provisions of
this Act coastitutes full and eomplete compensa-
“t4on for any and all funds that aight have deen
expended by any eounty, road distriot, or defined
road distriet the construction and meintenincs
of sald roud prior to its deaignation by the 3State
Highway Conmission as a fara-to-market road,

"Se0.3. This aot shall bs cusmulative of ald
other laws on this sudbjeot, but in the eveat of
a coafliot detween the provisions of this Act
and any other Aot on this aubdbject Lhe provisions
of this Aot shall prevail.”

, Seetion 4 of the Bill eontainms the emergency
¢lause.

%We have carsfully considered the Bill end find no
oonstitutional objeetions thereto. W%e think its sontent and
tha purpeses souaght to be obtained are clearly witdin the
province of the Legislature. TYour first question is therefore
answered in the irmative, '

Heither s.a;:c Bllﬁ a&atggra;:;'otb;gﬁ;;a::tc ¢
esoribes the form to be used b ay Commiasion for
-f: offiecial minute. Oa the oont;::y the Comnission is given
broad power to make rules for the eondaot of ths dusiness
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with which it is ehsrged. Artiele 6666, V, A, C, 8, V¢

o mmdl ammabe sAsmbalonld S wmaewn meaa adh B oean

believe that e proposesd alnutse sontalned iR your questioa
lill in eomplidnee with the teras of the Act under oonsidera-
tioa,

- The answer to your third question as to the right
of subdseguent lagislatures 0 assume the donded indebtedness
of esounties whioh have eatered into contracts with the EBtate
Higtway Dopartment pursuant $0 the terms of Senate Bill 348
depends, we believe, upon a detsramination of whether or not
the assunption thereof would violete Section 81, Article 8 of
the Constitution prohibiting & gratuitous donstion of pudblie
aoney.

A That the duilding of pudlie roads is a funetion of
government belonging primarily to the State is thoroughly es-
tablished by Qecisions and is recogniszed in the Constitution.

Article 11, Section 2 of thq'Conttitution. yrovides:

"The construction of Jalls, eourthouses and
bridges and the estadlishaent of oounty poor houses
end faras and the laying out, eomstyuotion and re-
pairing of oounty roads shall de provided for dy
general laws.” '

In the case of Roddbins v. Limestone County, 268 S,
¥, at page 018, our Supreme Court, spessking through Juatice
Plerson, said:

*The estadlishment of pudlic bighways being
prisarily a funotion of government delonging teo
the State, the right to estadlish them rasides
primarily in the Lagislature and in the abasenee
of eonstitutional restrietion the Legislature amay
exerolise the right or delegate it to & political
subdivision of the State * * *

In the sa=me oase it 1s held that pudlie roads within
the borders of a county delong not to the county but to the

Htate.
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In Dexar County v. Linden, 5§80 8. W, at p.ge 762,
the Supreme Court, speaking through Phillips, C. 7., said:

*"The giving away of publie money, its appli-
sation to other than strietly govermmental pure
poses, 19 what the erovuion (Article 5, Beotion

81) guards againet.
And on .page 763!

“They {ccunties) are made use of By the Btate
for the eollection of taxes, for ths diffusion of
education, for the eonstruction and maintenance of
publie highways, and for the care of the poor. All
of ti»se things are matters of State, as distin-
¢uished from munioipal concera. They intimate
affect all the people. The counties sre availed of
as o« fisient and convenient means for the discharge
of tgc i:tato'i duty 2 their regard to all the
peopie, - ) .

We q'uoto" from our opinion ¥o. 09081

"% & ¢ ¢the State is inhibited by suoh section(Sec.51,Art.3]
only from the bestowal of gratuities upon its goli-
tical subddivisions. Road Vistriet No. 4, Shelby
County, vB. Allred, 183 Tex. 77, €8 8, ¥, (24) 164.
Heimbursements may ®e made by the 3tats to its poli-
tieal subdivistions, therefore, QF moneys expsnded bdy
sush political suddivisions for otate, as distinguished
from purely local or munieipal, purposes. 8uoch re-
imbursemsnt, of gourse, amust bde on ageount of edliga-
tioans inourred by the political eudbdivision for the
benefit of the State as a whole. The undersaking
for whieh the moneys were expended by such political
subdivision must be one which the 3tate itself might
lewfully have undertaken for the denefit of its people
as a whole, else the reimbursement would be the giv-
ing of a gratuity and stand eondecsned by tLhe Con-
stitution.

we b3
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"We are likewise of the opinion that the
reinburssasat by the Jtate of the eountiss and road
distriets for moneys already expended by them or
pudlie roads does not oconstitute a violation of ti»
provisions of 8ection 51, Artiocle 3, of the Constitution,
provided that the sounties and road districts are re-
Qquired to use the moneys thus returned to them for the
construetion and maintenance of pudlie roads or for the
retirement of outstanding indedtedness incurred in the
construotion or md atenance of pudlie roads. That portionm
of House Bill No. 088, subasciion Ho. 4 of azended #eoc-
tion 7, found on pages 19 and R0 of the Aot, whioh directs
the making of cash payments to ecunties to reimdurse them
for road tax moneys used to disoharge odligations eligidle
for partieipation under the original iet is of doudtful
constitutionslity because the use of the paysents thus
made is 0ot restrioted dy the Act, Thus, though the
reindursemsnt is intended to % made fOr monays ex-
‘pended by the eounties in their capacity as sgents of
the State for a &tate purpose, to-wig, the coamstruoction
of pudlie roads, the repaynsnt is to the county in its
proprioteriopapaoity and might bde devoted By the county
Lo purely loeal purposes, or, im eny event, to purposes
other than those for which the tex monays ware originally
‘¢0lleoted By the ¢ountiss under and by virtue of thetr
sonstitutional authority and within the constitutional
1izits placed upon sush eounties.®™ (Parenthetical Insert

Qurs)

Is is our opinion that subsequent legislatureseculd
by sppropriate aot provide that the State should assume the

handad tedahtalineaan af aruntias ssainat suah raads an ava ¢takanm
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over ander the provisions of Senate Bill 348.

The Aot eontemplates and authorizes a contraot
t0 de entered into by the éounty, through its eommissioners'
oourt, and the Highway Coanmiasion. Coatraots aade By a son-
missioners® court cannot bs repudiated merely btecause the per-
sonnel of the court has sudsequently changed. Oulf Bitulithie
Co. v. Nueoes County, (Com. ipp-) 11 8, W, {(24) 308. In answer

o your fourth question you are advised that s contrast mads un-
der the provisions of the Act ander inquiry will b binding upon
future comaissionsrs! courts of the contrecting county.
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You attached a copy of the proposed eontract form
$0 be used by you i eoatraating with the respective eounties
whioh {8 $00 lengthy t0 hors set cut. ¥%e belisve it to be
sufficient to garry ous the provisions of the ieot.

anrl very truly
ATTORHEY GENZRAL OF TEZXAS
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