ThHE ATTORNEY GENERAL
OF TEXAS

GFERAID C. MANN AUSTIN 11, TEXAR

TR KX SEN
ATTORNEY GENERAL

Honorable J. A. Eames
County Attorney
Bandera County
Banders, Texas

Dear Sir: Opinion No. O- 5361
Re: Does Opinlon No. 0- 4644 apply

to those counties whose officers
are compensated on a Tee basis
In the same manner and to the
same extent as 1t applies to
those counties whose officers
are compensated on an annual
salary basis?

Your letter of May 30 1943, reguesting the opinion of
thls department on the above stated matter, reads 1in part as
follows:

"Re: Opinion No. O-46414,
construlng Art. 7336f

"Comptroller Sheppard's letter containing copy-
of this oplnion has been forwarded to our Sheriff-
Assessor-Collector and he wants to comply with the
law but operating on the old fee basis, salaries
pald deputles being fixed and pald out of such fees
and commlssions by the sheriff has requested me %o
write and ascertaln opinion applies alike to offi-
cers serving for salaries fixed by the Commission-
ers' court and those serving under the old fee gys-
tem?"

Section 2 of Article 7336f, Vernon's Annotated Civil
Statutes, reads as follows:

"Any county having as many as two years' taxes
delinguent which have not been included in the de-
linquent tax record, the Collector of taxes shall
within two years from the effective date of thils Act,
cause to be complled a delinguent tax record of
all delinquent taxes not barred by this Act; the
delinguent record shall be examlhed by the Commis-
sioners’ Court and the Comptroller or governing
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body, corrections may be ordered made, and when
found correct and approved by them, payment for
the compilation thereof shall be authorized by
actual cost to the Tax Collector, proportlon-
ately from each the State and County taxes, or
municipal taxes, first collected from such record,
such cost In no case to exceed the sum equal to
five (5¢) cents per item or written line of the
original copy of such record and in no event shall
any complling coat be charged to the taxpayer.

The delinquent tax record when approved, shall

be prima facie evidence of the delinquency shown
thereon, and when there shall be &s many as two
years of delinquency accumulated which are not
shown on the record, a recompilation, or a two
year supplement thereto shall then be made as here-
In provided. The Tax Collectors shall cause to be
compliled like records of taxes delinquent due any
district for which they collect from tax rolls
other than the State and county rolls, and when
approved by the governling body of the particular
district, the cost of same shall be allowed in the
manner herein provided."

In construing the foregoing section of Article 7336f,
supra, it was stated in our opinion No. 0-464%4 (applying to
counties whoge county officlals are compensated on an annual
salary basis) that:

"In connection with your inqulry you submit

the exhibit referred teo in your letter wherein you
suggested to the various Tax Assessors-Collectors

of the State what you considered to be a proper com-
pliance with the pertinent portions of Sectlion 2 of
Article 7336f, Vernon's Texas Civil Statutes, pro-
viding that 'payment for the compilation thereof (the
delinguent tax record requlired and authorlzed by sald
(Article) shall be authorized by actual cost to the
Tax Collector proportionately from each the state

and county taxes, or municipal taxes, first collect-
ed from such record, such cost 1n no case to exceed

2 sum equal to 5¢ per ltem or written line of the
original copy of such record and in no zvent shall
any compiling cost be charged to the taxpayer.’
(Parenthesls ours)

“The payment provided by the above is in the
nature either of the payment of actual expenses
necessarily incurred by the Tax Assessor-Collec-
tor in the discharge of a statutory duty or a fee,
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commigsion or compensation for officirl services
performed by him. We construe the procedure out-
lined by you in the attached memorandum or exhibit
to be grounded upon the theory or conception of
such allowed cost as a fee, commission or compensa-
tion coming to the tax officlal by reason of ser-
vices performed in hls official capacity and hence
under the governing statutes and the recent deci-
sion of Nueces County vs. Cureton (not yet reported),
by the Supreme Court of Texas, to be accounted for
ag g fee of office or pald into the officera’

gsalary fund in counties governed thereby. Upon this
premlise, you proceed to compute the 'actual cost’

of compiling such delinquent tax records by relat-
ing the time consumed by the regular appolnted and
acting deputy, to the monthly salary allowed and
guthorized by due order of the Commissioners'

Court, and having arrived at such cost, you then
'pay' such ’'actual cost' by taking proportionately
from state, county, municipal or district taxes
collected, and causling same to be, by the maid Tax
Collector, accounted for as a fee of offlce or paid’
over into the salary fund, under pertinent statutes.

"We find no error or fault in the method of
computation arrived at by you or the ultimate dis-
position of the 'actual cost' to be borne ratably
by the various tax funds Ilnvolved, but we cannot
find ocurselves 1in agreement with the fundamental
proposition upon which such procedure rests, that 1s
to say, that the cost allowed and comtemplated by
this statute can be consldered as or converted into
a fee, commisslion or compensation received by the
Asgsessor-Collector in the discharge of his offlclal
duties, to be accounted for as a fee of office. On
the contrary, 1t appears that the only purpose and
intent of the Legislature, in the enactment of that
portion of Sectlon 2 of Article 7336f, hereilnabove
referred to, was to enable the Tax Assessor-Collect-
or to relmburse himself for such actual costs as
would be necessarlly expended by him in the com-
pllation of the delinquent tax record contemplat-
ed by thls Act; and to provide for such relmburse-
ment not only ocut of county taxes collected, as
had theretofore been the statutory rule, but llke-
wise out of state tax collections or the tax col-
lections of municipalities or taxing districts, so
that each of saild tax collectlons should equitably
and ratably bear the cost of compiling the records
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of delinquent taxes of such various taxing units.
This statute does not, elther expressly or by nec-
essary implication, provide for or contemplate the
collection from the taxpayer or from any other out-
side Interest or person, of the actual cost of com-
plling these delinguent records, but, on the con-
trary, it is otherwise expressly provided. The
actual cost of compiling these delinquent records,
either in & filxed amount or in an amount to be com-
puted after the work 1ls done, 1s not paid in or col-
lected by the Assessor-Collector so as to be consid-
ered a fee, compensation or commission recelved by
him and to be accounted for as a fee of offlce or paid
into the salary fund. On the contrary, the amount
of such actual cost, 1f any is found to exist, 1s
taken out of moneys collected as taxes, whether
state, county, municipal or taxing district, and 1is
paid over to the Assessor-Collector ratably or pro-
portionately from these various tax funds, on the
theory purely of reimbursing such offilcial for
reasonable and necessary expenses which he is out-
of pocket, not exeeeding the statufory maximum.

"Hence, if the Tax Assessor-Collector of a

county, himself, in his officlal capacity, finds
the time and the means of complling the delinquent
tax records required by sald Article, in Addition to
and along with his other official duties, no actual
cost has been incurred because the entlire time of
this official has been purchased already for the per-
formance of these duties by the payment of his of- -
ficial salary. Likewlse, if his regular deputy force,
in addition to the other duties with which they are
charged, are able to complle these delinquent tax
records, no 'asctual cost,' within the intendment

of this statute, has been incurred because the
salary suthorized by the commissioners' court for

the payment of such deputies wlll take care of

such costs. It 1s only when ac¢tual costs are ex-
pended or disbursed by the Assessor-Collector in

the hiring of additional personnel or the provid-

ing of additional equipment, actually and reason-
ably necessary to the proper compilation of these
delinquent tax records, that 'actual costs' have
been incurred, which may be reimbursed in the mode
outlined by the statute.”

After carefully considering your request in connection
with out Opinion No. 0-464%4 as sald opinlon applies to those
counties whose officers are compensated on an annual salary
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basis, it 1s our opinlon what was sald thereln 1s equally ap-
plicable to those countles whose officlals are compensated on
a fee basis. Therefore, 1t is our oplnlion that the same con-
struction given Article 7336f, Vernon's Annotated Statutes, 1is
applicable to the same extent and In the same manner to
countlies whose officials are compensated on a fee basls as

it 1s to those countles whose officials are compensated on an
annual sslary basls,

Yours very truly
ATTORNEY GENERAL OF TEXAS
By s/Ardell Williams
Ardell Willlams
Asslistant
AW:db:we
APPROVED JUN 19, 1943
s/Gerald C. Mann
ATTORNEY GENERAL OF TEXAS

Approved Opinion Committee By s/BWB Chairman



