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Leayr 34i2:

Yy, duties and povers
duly elected county
21 And another juaation.

equasting the opinion

& \gqua cna at thearein reacds in
/ RN b
\ .

y Judge, (wo. Y. Crump, siuflfered a
stigke paralysis; Friday My 14, and is tempore
arily to_atte
¢._ Subsoquend to the May 13 attack, another

t xttagk has made it cvident that it will be

om0 /L ime-~pernaps mciths--dDefcre he will be physie
d@ng\ able to cantinue in his offiocisl capeesity,

) N, . d

\\"Chdor th’cagf circunstances, plsase inform me
as to lhe procesdure ia the appolintment of & pro-
tempore- Judge, and whether such person appointed to
taxporar arry on the County Judge's duties poa-
323393 the sane aQuthority, duties, and povers as
the duly elacted County Judge. .

"In ths ovent that a membsr of the Commission-
erat Court i3 appointed to preaide aver its Deet- .
in3s or to aot as yro-tempore County Judge, then,
azd in that event, can four mombers of the Ccomis-
3lcnerat-Jourt, including Commisslioner goting as
~ragiding office> or pro-tempore Jjudge, levee a tax
“lth all pysaeal exoept incapacitated County Judge?"
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It i3 noted that in the second paragraph of your let-
ter you inquire “as to ths procedurs in the appointment of a
pro-tempore judge.® For the purposes of this opinion we as-
sume that you have refarence to a special county judge. We
Lave been unadls to find any authority whatsocever authorizing
the appointment of & pro-tempors county judge. Insofar as we
Lave been adble to determine, the position or office of pro-
tempare county judge does not exist under the lavs of thia
State. ' . '

3eection 16,' Articls V of the State Oohatii’.n:im, DPrae |

vides 1n wart as follows:

|

®e « o Uhen the Jjudge of the oocunty courtis
disqualified in any case pwnding in the couniy sourt
the parties intsrested may, by consent, appoint a
proper person to try sald case, or upon their rail-
ing to do 30 a competent peraocn may de appointed to
try the sams in the county vhare it ia pending in
such manner &8s may be prescrided by law,™

' ‘Articles 1530, 1931, 1532, 1633, 1933, Vernon's Annoe
tated Civil Statutea, and Artidles 554, 555, 556 and 557, Ver-
asn's Cods of Crimiczal Procedure, pertain 1o the saslsotion,
slaction or appointment of apeeisl county Judges. We have
juotsd and discussed these artioles in our Opintons Nos. 0-3091
sad 0-4578 relative to gueations involved in aaid opinions,

We are enclosing ooples of these opinions for your convaniance.
erefore ve dsem it unnecessary to quote these articles at
lgnzth in thias opinion. '

it 1a atated in Texas Jurisprudence, Volume 25, page

314

"There are three modes in whioh & judge may be
salaota: go take Fth.ii' plai; :11;. a roﬁmuhrjeomtg & .
éiatrie udge: 3%, rog udga a
to appear at the appointed tige and place for hold-
ing ﬁ‘i’: aourt, an elsction of a apeaizl Jjudge nust
be held in accordance with the statutory provialons;
second, if the regnlar judge 1s from any cause dis-
qualified to try & case, ths parties thereto may by
gazreement appoint & special trial judge; third,
should the parties £ail to agree on a special Judge,
gn gppointment may be made by the governor. The =
speclal Judge selected in any of these modes should
vossess the nscessary qualirficsations, and should
tais the ocath of offige.”
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ionorabls W. P. Herms, Jr., page 3

¥We quote further from Texas Jurisprudence, Volums 25,

:ages 306-308, as follows:

*
J

"Provisions for the selestion of special judzas
are coatained in the Constitution, the Reviszad 3tac-
utes and the Code of Criminal Procedurs. These

provisicns are strietly saonstrued, and, nsedlass

‘tO 83ay, in the cass of a conflict among them the -
canstitution vill control. . . ' :

The aselsction or appointment of a apecial
Judze l1s proper anly upon the conditions specified
in ths constitutioa and statutes. According to .
such canditions & speclilal county or district Judge
nay be melected by consent of the rarties vhen the
rezular Jjudge is disqualified; and an election of
a apecial judge by atiorneys is proper should a
diatrict Judge 'fail or refuse to hold ths court,!
or, in ths case of county Judgss, if the judge
'falls to appesar at the times appointed for holding
the court, or should he be adbsent duriag the tara or
unabls or unwilling to> hold ths court.! The fore-

- going are the only ci~cumstances in waich the selec~
- tion of a special county or dlatriet judge i3 au-

uda
T 1

thm’izad- s & t“

With reference to ths powers and dutiss of a apdclnl
3 elected Dy the attorneys of the bar, generally speaking

s stated in Texas Jurisrrudance, Volums 25, page 225:

"buring the continued absencs of the regular
judge, or his continued unwillingness to serve, &
special judge elacted by the attorneys is, vithin
the meaning of the constitution and laws, a Judge
of the court, « s « XHe bas all tbe asuthority of a
regular judge vith respect to cases that properly
ccme before him, or, At least, he has such of the
regular judge's povers As &rs nsCessary to enabls

him £0 transast the buminess of the couwrt., An elect~

ed special judge may praside - even at a special
term of court -~ in all cases in vhioh he is not dis-
gualified; his aythority is not limited to the trial
of cases in vhich the regular judge 13 not disquali-
fied. - He may dispose of the unfinished business
:f ths regular incumbent or of another special judge;
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Le may adjourn court from day to day; and he may
validate acts of his predecesscr. It ssenms, how-
ever, thal a special judge has no authority beyond
the particular court which he is &lected %o hold."

PA judge appointed specially to try one cause
=87 not try any other cause pending 3o the court upe
1233 he be appointed for that purpose by the parties
to the suit. Eovever, such & judge has f1ll authore
ity to hear and determine, not only the particular:
suit pending, but alao any litigation betveen the
sazes partles growing out of the suit, A judgs sp-
pointed to try a cause which has been consolidated
vith othars has juriasdiction over each of the con-
solidated causes, but he may noi consoclidata the.
case that he has been selected to try with othsr
rending cases.” (Texas Jurisprudence, Volime 25,
page 323, Texas-Mexican Railvay Co, v. Cahill, 23
3, W, 232; Daniel v, Bridges, 11 3. W, 12I; Zarris
V. Musgreve, 9 3. W. 50) , o )

A3 heretofore stated the sslectiocn or aprointasnt of
3pecill county judge 1s proper only upon the conditions spe-
ified In the Constitution and statutes.. We f211 to find any
tatute suthorising the elaction or aypointmeat of 3 apecial
sunty Jjudge to.presids over or act as.a zmember of the commia-
iopers! court, Qlherefore, i1t 13 our cpinica, that no special
ouaty Jjudie can be elected or appointad to perform such dutliss,

¥e nov consider your second question. Articles 2334
=4 7045, Vernon's Amnotated Civil 3tatutes, read az follows:

Fart. 2354, XNo ocounty-tax ;hnlirbd levied ox~
cert at a regular term of the court, and whea all
cexders of said court are present,”

"Art. T035. Tha commissioners courts of the
several counties, all the members thereof deing
»resent, 2t eithsr a regular or speclial sessicn,
may at any time after the tax assessors of their
respective counties have forwarded to the Comptrol-
ler ths sald certificata and prior to the tice vhen
the tax cellector of such county shall have begun
t> make out hiz receipta, calculate the rate and
adjust the tazes lovied 12 their reapectilvs coun-
tiss for zenheral purposes Lo the taxable values
zhown by the assessment rolls,”
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Conatruing Article 7045, Vernon's Annotated Civil

Statutes, ths Supreme Court in the case of Cramer v, 3heppard,
167 S. W (Ed) 1 7, sald;s

-
it

"To our minds, 1t is illogical to contand
that the construction fie have given these consti-
tutional provisions would make it impossible for
& county conalsaioners'! court to fix tax rates,
if a member thereof should be absent for the same
reason Judge Dixon was absent, because Artiole 7045
of our Civil 3tatutes reguires all members of such
courts to be present when county tax rates are
fixed. Certainly a statute cannot override the
Constitution. Where ths Constitution permits a
nembar to be absent, a statiute ¢annot require him
to be pressnt., It follows that in such inatance
Article 7035, supra, cannot be applied az to the
nember absent by constitutlonal authority.”

In the case of Broocks v. 3tate, 41 S. W. (23) 714,
sald that: .

"The commissioners! court 22y lavy taxes only
at a regular term with all membera preseat,”

The Suprene Court of Texas ia construlng Articls 1517

{vhich is now Article 2354, supra), said:

“Artiole 1515 gave a power to levy taxas for
county purposes, and Article 1517 imposed limita-
tions as to the mode of imposing taxes as follows:
No county tax shall be levied except at a regular
term of the court,.snd wvhen all thes mmbers of such
court are present. Unquestionsably, the Lsgislature
had the power t{o make this rule. %The limitation
admits of no construstion. The meaning 1s clear;
courts cannot altar it or dispense with it, A tax
levied at a called session of the court, or without
the presence of the full membership, 13 not levied
according ta law, and cannot authiorize the tax
collector to seize and sell) property to enforce
its collsetion.” (Free et a2l. v, Scarborough, 3

- S. W. 450)

In the matter under consideration the county judge 1s

.2t absent Dby permission of the Constitution. Thersforas, 1L is
e opinion of this department that tihe case of Cramer V. 3hep-
ard, supra, is not applicable to the question presented in

e vt o e ron et
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your inquiry. It is our further opinion that the case of
Broocks v. State, and the case of Free et al, v. Scarborough,
supra, are ocontrolling regarding the question under comsidera-
ticn, which 13 the levying of a tax. Therefore, the four coun-
ty commissioners cannot levy & tax in the absence of the coun-

ty judge. 7

In connection with the foregoing statements ve
direct your attentinn te Senate Bill Xo. 245, Acts 38th legis-
lature, Regular Seasion, 13943, which reads as follows:

"Seetion 1, The provisions of Articls 7045
and Article 2353, Revised Civil Statutes of Toxas,
1925, relative to the levylng of taxes by the Coun-
ty Commissioners Court are heredby suspended until
May 1, 1945.

"See, 2. No county tax shall bs lévied except
at & regular term of the court, and when all nembers
of said court are present. Provided, hovever, that
if any member or memiars of the Commissioners Court
or the County Judge is in active npilitary or naval
gervice, county taxss may be lavied at any rogular
term of the Commisaioners Court when a quorunm of
its members are present. This gsection shall be ef-
Tective until the datve set out irn 3ecticn 1.

*"300. 3. The Commissionars Court of ths several
counties, 211 ths members thereof Deing present at
either & rozular or special session, may at any
timas after the Tsx Assessors of their respective
countiss have forwarded to the Comptroller the said
certificate, and prior to the time vhen the Tax
Collacio> of such ¢ounty shall have begun to make
cut his receipts, calculate the rate and adjust the
tazes levied in their respective counties for general
purposes to the taxable value shown by the aasess-
rient rolls; provided, hovever, that 1if any member
or members of the Commissioners Zourt or the Coun-
ty Judge 1s in active military or naval service,
county taxes may be levied at any regular tera of
the Cormissioners Court when a quoru of ii3 nsmbers
are present. This Section shall be offootive until
the date set out in 3ection 1 of this bill.
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"Sec. 4. The corowded cordition of tha calendar
creates an emergency and an imperative public necas-
sity that the Constitutional Rule requiring bills
to be read on three several days in each House bhe
suspended, and said Rule i3 hereby suspended, arnd
that this Act shall take effect and be in force from
and after iis passags, and it is 30 enacted.”

This Act was approved May 7, 1543, and becomes effso-
tive 90 days after the date of adjournment of the Lagislature.
This Act 13 not now effesctive and under the facots presented
it will have no application to the question under considera-
tion as the county judze is not in active military or naval
service. .
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