OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GERALD G+ MARN
ATTORNEY GENERAL

Mr. Wallace Bughston, Director
Motoxr Transpsrtation Divisjon
Railroad Commission ¢f Texas
Austin, Texas

Degr Mr. Hughston: Cpinion Nd=
Be: Whether The
C

e
You jinguire whether ggtan Coxpany of Brownwood
is & motor carrier, subject to\the ulgtiona of the Rail-
road Commission under the Texas Wotof Currier Act, Article

g911db, V. A, C. S,

It has been dec ary to supple t the information
furnished us by you ve don confarence and

correspondence wit ng ¥olloway, counsel for The
Butane Company. g ‘

’

letterTrom Mr. George E, Hughes,

your Law which reads, in part, as

followa:

your reqguest, I submit
belo 2t dd sfatement of our findings &0 far

“l. As to the particular case filed at
Dayton, Texas, on May 13, 1943, against D, Vaaghan,
driver of a truck owned by the Butane Co., of Brown-

wood, Texas, our investigation discloses the follow-
ing: '

"a. 2265 gallons of ocommerclial butane was
transported from Baytown, Texas, to Port Arthur, Texas.
L copy of the Rallroad Commission of Texas HMotor Vehi-
cle #anifest taken from the files of the 0il and Gas
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Division of the Railroad Commission of Texas offlice
at Houston, shows the shipper of this cargo to have
been Burble 031l and Refining Co., Baytown, Texap, and
the consignee of the shipuent to have been the White
Gas Co., Port Arthur, Texss, and that shipment was
made by truck owned by the Butane Compeny of Brown-
wood, Texas, driven by D. Vaughan.

*b. An examination of the records of the
White Gas Co., Port Axthur, Texas, show that this load
of Butane wag purchased by the White Gas Co. from
Anchor Petroleum Corporation of Tulsa, Oklahoma, and
that payment for same was made to the Anchor Petroleum
Co., of Tulse, Oklahoma, indicating to us that The
Butane Company of Brownwood, Texas, was not Iinvolved
in the transaction in any manner except s the trans-
portation agent.

"Z. The same facts as to manifests, contracts,
purchases and payments apply to a nuuber of other cases
involving the Farmers Butane Gas Company of Houston;

. ¥inton Automatic Gas Company, Beaumont, Texas; Automatie

Gas Co., of Beauwmont, Texas; and the Crown Ceatral
Patroleum Corporation, Pasadena, Texas.

"3. The records of the Geir-Jackson Re-
cycling Plant at Grapeland disclose that the entire
output of this plant is contracted to the Ainchor
Petroleum Co., Tulsa, Oklehoma, and that a large ma-
jority of the gas from this plant is transported to
the Gulf 041 Corporation at Port irthur, Texas, in
trucks owned by The Butane Company of Brownwcod.

Mr, Higginbotham, of the Gulf 011 Corporation, advised
one of our inspectors that thay had a contract with the
Anchor Petroleum Company, Tulsa, Oklahoua, Tor the gas
from Geir-Jackson Reoyeling Plant and did not know the
Butane Company in connection with the ocontraot., He
further stated that the Gulf 0il Corporation is in-
voiced by the Anchor Petrocleum Company aund that such
invoices are pald to the Anchor Petroleum Company.

"4, One of our inspectors has checked the reocords
of the Distillate Productiocn Corporation and these disclose
a contract by and betwesn Distillate Production Corporetion
and the Anchor Petroleum Corporstion, wherein it is contracted
that Distillate Production Corporation agrees to sell and de-
liver to inochor Petroleum Corporation from Distillate Produc-
tion Corporation tanks at the loading dock into tank trucks
to be furnished by Anchor Petroleam Corperation. Products un-
der this contract are being delivered by The Butane Compeny of
Brownwood to the Crown Central Petroleum Corporation at Pasa-
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dena, to storage of that corporation.

"5  In the recerds of the Listillate Produc-
tion Corporation, our inspector examined a letter ad-
dressed by the Anchor Petroleum Corporation to Distillate
Production Corporation whioh read es follows: 'As to
trucking equipment for Liquefied Gas Products, we be- :
lieve that our company owns or has more aquipment avallable 4
than any other concern. This equipment includes one large ’
new propane transport, having a working pressure of 200 1lbs, ;
and a capacity of 4,000 gallons which we contemplate using. 1
Qur trucking facilities together with those of a large
trucking concern in the State of Texas, with whom we
have a close working arrangement, approximste 75,000 .
gallon capacity.' \

"6, The Anchor Petroleum Corporation is 5
an Oklahoma Corporation and has a permit to do busi- ’
ness in Texas. Nothing in the files of the Secretary
of State's office show any connection between the
Anchor Paetroleum Corporation and The Butans Co,,
of Brownwood.

"?. The charter of the Butane Company of
Brownwood kas been cancelled according to records of
the Secretary of State,

"In conclusion, our investigation discloses i
that the products transported by The Butane Company '
of Brownwocd are products that have been purchased
rrom various concerns by the Anchor Petroleum Corpora-
tion, that the purchasers of these products are in-~
volcded by the Anochor Petroleum Corporation, and that
payment is made to the Anchor Petroleum Corporation.

The manifesta covering these truck shipments are made
by the producer to the Anchor Petroleum Corporation

and that the Butane Gompany of Brownwood is not known
2r*rgﬁognized other than as the tranaportation agent.

¥r. Holloway has made the following explanation
of the activities of The Butane Company and the Anchor Petroleum
Company, its associate:

Mr. Thurman Cole does business under the name
of The Butane Company and is engaged in buying, selling and
transporting Butane gas. A few years ago when he entered this
buginess butzne gas was a by-product of oil refineries; its
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production was irregular and the demand therefor fluctuated

with the weather. At times the refineries would have a surplus
and would shoot it into the air; on other ococcasions, when a

local distributor would send his truck for a load the refinery
would have none. Mr. Cole by contracting in advance with a

large namber of refineries and securing the business of a large
number of local dealers, has been able to spread supply and de-
mand, guarantaoing to refiners minimum sales and to local dealers
a regular sapply. :

The Butane Company has storage in several West Texas
towns and in others, It sells to deelers having their own
storage, The price to the ocustomers is based on the cost eof
the product to The Butane Company pluas the cost of transporta-
tion, whioh varies with the distam e, Whenever the local dealer
sendg his own truck to the refinery for gas, which he buys through
The Butane Company, he receives a reduction in price based upon
the company's saving on the cost of transportation.

The foregoing operations are carried oo by The Butane
Company by itself,

JOINT OPERATIONS OF THE BUTANE COMPANY AND THE
ANCHOR PETROLEUM COMPANY

In additioa to the business carred on by The Butane
Company in West Texas, it also carries on an extensive business
Jointly with the Anchor Petroleum Company, an OCklahoma corpora-
tion with a permit to do businesas in Texas. Principally, this
business is carried on in this way:

¥r, Baten, for and in the name of Anchor Petroleum
Company, contracts for the purchase of butane from a refinery
and, usually leter, for ite sale to a dealer, The contract is aoc-
tually for the Joint acoount of Anchor and The Butane Company, but
only the name of the Anchor Petroleum Company is known to the re-
finer and the dealer. Anchor operates no butane trucks in Texas;
The Butane Company operates some thirty suoh trucks. All expenses
of the transacticns such as costa, purchase, sale, and transporta-~
tion, are kept in a joint =zecount. The total expenses are de-
duoted from the receipts from sales and the resulting profit or
loss i8s equally shared. Sometimes Mr. Cole of Thae Butane Company
doea the buying himself. In either event, the eontract for the
purchase or sale is entered imto by Anchor or The Butane Company
only after securing the advice and consent of its assoclate, Such
approval 18 usually given by long diatance telephons, The tele-
phons bill of The Butane Company runs $300 or $400 per month.
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Storage tanks =sre owned Jjointly by the con-
federates at several points, while other storage facilities are
owned by one company or the other, However, as far as the joint
account is concerned all plants are owned and operated by the
Joint account,

An exception to the procedure of securing ad-
vance approval of both associates for each contract appears to
exist in lLaredo where the superintendent of the jointly operated
terminal makes sales without securling separate approval for each
transaction.

QUESTION

The question is whether under the foregoing
facts The Butane Company isoperating tracks for compensation or
hire. If it 4is, it is a motor carrier,

Counsel for The Butane Company bases him con-
tention that it is not & motor carrier upon the following parts
of the Texas Motor Carrier act, V. A, C, 3., Article 911b, Sec-
tion la:

"{1) Provided, however, that the term
. 'Motor Carrier' and the term *'Contract Carrier?
a8 derfined in the preceding section shall not
be held to include:

nE Xk Xk

"(o)} Where merely inoidentsl to a regular,
separate, fixed and established business, othsy
than & transportation business, the trangportation
of employees, petroleum products, and inoldental
suppllies used or sold in connection with the whole-
sale or retall sale of suoch petroleum products from
the refinery or place of production or place of
storages to the place of storage or place of sale
and distribution to the ultimate consumer, in a
motor vehicle owned and used exclusively by the
marketer * % *n
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In our view, transportation of butane for
the joint acoount 1a not "merely inoidental to a regular,
geparate, rixed and established business, other than s trans-

rtation dbusiness,” If the transaportation for the Joint
account were lsolated, ooccasional, irregular, casual and desultory,
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acting as a carrier; but where, as here, it employs some thirty
trucks intensively in transporting for the joint undertaking,
where such business 18 so extensive as t0 require several hun-
dred dollars telephone oallse a month for the coordination of
the operation of the two companies, we are impelled to the view
that the transportation is not "merely incidental®™ to a busi-
ness "othsr than a transportation business™ but that as to the
Joint operation the prineipal business of The Butane Compeny

is that of transportation.

In our view the transportation 1s for compensa-
tion, notwithstanding the fact that the extent of the remunera-
tlon is uncertain and contingent upon profits. If the opposite
were true, a truck operator mlght engage to transport for any
number of ooncerns and be free of the suparvision of the Rall-
road Commission as long as hias compensation was a percentage
of contingent profits. This would utterly destroy all attempts
of the State to maintain uniform freight rates,

Counsel for The Butane Company has also suggested
that The Butane Company may fall within the statutory exception,
readings

"(d} Any utility company using its own
equipment transporting its own property over the
highwaya."

Pretermitting the question of whether it is a utility, The Buteane
Company does not fall within this section, for in the jJjoint op-
eration it does not own the gas 1t transports, but at best has

an undivided interest therein. This lack of ownership prevents
his falling within exception (a) of the same subsection.

It 18 our opinion that you aéted properly
in riling a complaint against the driver of The Butane Com-

eyt e r 2
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pany for operating without a permit from the Railroad Com-
mission.

Our opinion file contains additional in-
formation on the activities of these ocompanies. Kindly
ocall on us if you require 1it.

Yours very truly,

ATTORNEY GENERAL OF TEIAS

Davtd W.
Agsistant
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