OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

. GERALD €, MANN

TR Y N T

ATTORREY GORNERAL,

Honorable T. M. Trimble, Firat Assistant
State Superintendsnt of Public Instruction

Austin, Texas

Dear 3ir:

¥We bhave reuvely
mitting the rollor--g ;

o”abolish the poeition of Rural School
Superviscr or to dlamiass the Rural School Super-

‘ viaoz without ths consent of the County School
Board1"

Article 8700.1, Seotion 8, Revised Civil 8Statutes, 1925,

provides as follows:
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®*7he County Superintendent of Public Instruc-
tion may, with the approval of the County Board
of Rducatlon, employ one or more school super-
tisors to assist in planning, outlining, and
supervising the work of the Public Free Schools
in the county which 1s under the supervision of
the County Superintendent of Public Instruction,
Said supervisor or supervisors shall at all timex
work under the sgupervision and direotion of the
County sSuperintendent of Publlie Inatruotion, as
other assistants are required to do, and muat
have evidence of proficiency in rural school
supervision and must be the holder of at least _
4 Bachelor of Sclencoe Dogree or higher, Such
gupervisor or supervisors may recelve a sala
of not to exceed!Two Thousand Dollars ($2,000
per annum, to be pald out of the same funds and
in the same manner as that of the County Super-
intendent of Publie Instruotion and other as-~
sistants.*

It 1s quite clear fram said quoted section that the
position of Rural Sohool Supervisor, or school supsrvisor, as
set forth in =aid section, is one of public employment and not
of publie office. We quote from the case of Hobertson v, Ellis
County, (Civ. App.) 84 S, We¢ 1097, not appealedi

"There is quite & material difference be-
tween a publie office gnd a public employment,
As sald by Chief Justice Narshall, tAlthough an
offlice is an employment, it does not follow that
every employment 1z an office,! Mr, Moohem in
his work on Public Officers, sayst 'The most.
importent characteristic which distinguishes an
office from en employment or contract is that
the oreation and conferring of an office in-
volves a delegation to the individual of some
of the sovereign functions of govermmsnt, to be
exerclased by for the benafit of the publieg
that some portion of the sovereignty of the
country, either legislative, executive or judi-
cial, attaches for the time being, %Yo be exerw
cised for the publlic benefit, Unless ths powers
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conferred are of this nature, the individual
is not a publio officer.' ¥

8ald supervisor has been delegated no sovereign func-
tions of government to be exercised by him for the publie
benafit, He 1s only an employse "to assist in planning, out-
lining and supervising the work of the Publlio Pree 8chools in
the county whieh is under the supervision of the County Super
intendent of Publis Instruotion, Sald supervisor or suparvie-
sors shall at all times work undey the supervision and dirsotion
of the County Superintendent of Publie Instruotion, as other asg-
sistants are required to do.® (Underscoring ours.} The term
0] ng oyment is not fixed by law, la not for any particular
duration of time, 4is not within any constitutional provision,
and 1s therefore "coextensive in duration with the tenure of
the officer appointing him, and, unless sooner removed, he holds
until the expiration of the ofrieor's term, and ceasss to hold
at that tigme unless resppointed,® 34 Tex, Jur., p. 604,

"8inoe the Conatitution does not provide for
sontinuity of terms of office, each term legally
is an entity, separate and distinct from all other
terms of the same office.” 34 Tex. Jur,, p. 367.

*Where the term of offlce 1s not rixed by law,

:he.ofrigoriia regarded as holding at the #ill of
he appointing power, even tho the appointi
pover attempts to fix a definite term; and an ogrz-
ger removablie at the pleasure of the appointing
power, has, in the striet meaning of the word, no
tterm! of office. A constitutional provision that
to:mn of :ffieo nggiii?ggmkyathn Gogttgzztiontggnll
not exceesd s spec e dosa not enlarge the
duration of an office held at the pleasure of the
exscutive.® (Underscoring ours.) 46 C.J. 964,

par, 98,

In the cgse of Johnson v. Cavansh, 81 Ky, law Rep., 1246,
54 8., W, 883, thé manager of the workhouse, who was appointed by
the County Court for two years, beginning Jan, 1, 1898, was re-
moved by the same court on Jan, 4, 1898, The court held that he
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could be removed without notioce or cause, as he was the mere
agent of the court and subjeot to its orders, no qualifications
or term for the appointee having been presoribed by statute,

In the aase of Johnson v, Ginn et al., (Ky.,) 49 8, W,
470, 1t was held that the County Superintendent, under a stat-
ute authorizing him to appoint examiners and which fixes no
def e Serm of office for such appointesa, may remove such
examiners without notice or aasifning any caugse, although the
County Superintendent had, in said case, appointed the examin.
ors removed Tem: & term of one year eiﬁing Keenan v, Pormy,
24 Texas 283, and numerous other authorities which support the
following general rule: "Where the power of appointment is
conferred in general terms and without reatrioction, the power
of removal in the dlscraetion and at the will of the appointing
power, 1a implied, and always exlists unless restrained and
limited by some provision of law.® ,

Where the law fixes no duration of office or smployment,
and no provision is made for removal of an incumbent, the ap-
pointive power necessarily carrles with it the removal power,

In sueh a osase the incumbent holds at the pleasurs of the ape
pointing offiscer and may be removed by him at any time, 34 Tex.
Jur,, p. 894, In the absence of any constitutional or statu-
tory provision, the power of removal is incident to the power of
agpointnnnt. Keenan v. Porry, 24 Tex., 237 ot seq.; Neeper v,
Stewart (Civ. App.) 66 3, ¥, led)‘ala. Error Refused,

®* » 4 & the pows>» of the federal exeoutive
to remove officers, appointed with eonourrence
of the Benate, was much discussed, The great
question was, whether the power of removel re-
alded In the President alone, or with the cone
eurrence of the Benate, both sonstituting the
appe ower, IThe power of the President

ve, joli £y $0 remove, whers the tenure

of office was not 1kn¢lh{ﬂtﬂn gonutitnttﬁn AR
admitted, and the primelplé fully recdgnized,
that the power of removal was incldent to the
power of appointment.® (Underscoring ours.)
Keenan v, Perry, supra.

R
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We must, therefore, determine ®»ho employs the School
Superviasor, in order to determine who may remove such employee,

The intent of the Legislature controls the language
used by 1t, and in construing a statute, courts are not neces-
sarily confined to the literal meaning of the words used., 39
Tex, Jur., pp. 180-18l. One word is often used to express dir-
ferent 1desas, Therefore, in every case, the partlcular meaning
depends upon and must be determined by the context and subject
matter, and the intent of the Leglslature. 39 Tex. Jurs, P.
196, par. 104,

In the case of Qden v, Gates, 113 Tex. 78, 24 5, W, (24)
331, the Court, in construing the meaning of the word "due”, as
used in the statute then under consideratlon, stated that 1t had
a double meaning, was used on differsnt occaslons %o express
distinet ideas, and 1ts meaning rust nscessarily depead upon the
context and evident purpose intended. ‘

In 39 Yex, mo; P 209. Par. 113‘ 1t i1s stated that
"Another fundamental »rule requires that a statute be conatrued
A3 & whole and that all of its parts be harmonized if possible.®
Therefore, an aot must be viewed In its entirety. Each part of
a statute muat be consldered in c¢connection with every other part,
The legislative intent must be determined from a general view of
the whole ensctment, Ry. Co, va. Mahaffey, 10D Tex. 394, 150
S, W, 88); Spears vs, 0ity of San Antonio, 110 Tex. 613, 283 8.W.
1683 39 Tex. Jur., p. 168, par., 90,

"In & proper case, the # » & intent may be in-
ferred from the fasct that an act does not contaln
a certain provision.” 39 Tex, Jur,, p. 178, par,
83,

"In cases of ambiguity, the intent and spirit
of the act will provail over its letter. = # @
The intention of the Legislature ccntrols the
language used by it, and in construilng a statuts
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the Court is not necessarily confined to the
liters) meaning of the words used, espsclally in
respeoct of 1solated or particular provisions, In
such emses a construotion is someiimes given con-
trary to the letter of the law," 39 Tex, Jur,,
PP« 180-181, par. 985,

As used in Article 2700.1, the word "approval® must
be considered in two connections - first, with refersnce to
retification and seoond, with reference to autnorization or
consent,

It will be notioced that in Sectlion 1 of pald article
the following language 1s useds "The County Superintendent,
with the approval and the confirmation of the County Board
of Educatlon, may smploy & competent assistant,” otc,
Section 2 thereof, it is provided that "The County Superin-
tendent of Publis Instruction may, with the approval of the
gounty Board of Educatlon, employ one or more school super-
visoras," etc. .

In Words and Phrases, Vol., 3, p. 830, it i3 sztated
that "The term ‘'approvalt is susceptible of &ifferant mean-
ings, dependent upon the subjeet matter and context concern-
ing which the term is employed and the odbjeet and purpose to
be subserved or acoomplished, Ordinarily, the term in 1ts
wmost obvious meaning, is to commend, sonfimm, ratirz, sanction,
or to consent to some aot or talng done by anothér,

It appears, therofore, that the Leglalature, in not
requiring the confirmation of the County Board, but only its
approval, in oonnestion With the employment of one or more
school supervisors, while requiring both approval and confirme
ation of sald Board in the employment of a competent asalstant,
used the word "approval® in Seetion 2 in the 1lizht of consent
or authorisation and not ratification, Otherwise, whg did it
Use the worda "with the apgroval and the confirmation® in Sec-
tion 1 and omit the words *and the confirmation®™ in Saction 2%

2
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We can percalve no sound reason for this omisgsion 1f tie Lezg-
islature intended for the employaent of such supsrvisors to be
confirmed by the County Board, In view of this omlsslion in
Section 28, and in the 1lizht of the faoregolng rules of conatrug-
tion, 1t is clear to our minds that the employment of school
svpervisors is vested in the County School Superintendent,
after such employment has been authoriszed by the "approval® of
the County Board of Eduoation,

Ws think this conclusion is further sustained by those
provisions in Section 2 which enumerate the dutles of said school
supervisors and which pertain te thelr supsrvision., They are to
"agsist in planning, outlining, and supervising the work # 2 %
whicn is undar tho supsrvision of the County Supsrintendent™ and
'sha%; at all times work under the supervision aad directlon of
t ounty Superintendent # # # as other asslstaata are roequired
to do0." This is further evidenos to our minds trnat the Legis-
laturs intended that such supervisors should be employees of the
County Ruperintendent and not ¢f any other publie officials.

The case of Reeper v, Stewart, aupra, is very much in
point. The County Board of Trustess, acting under the provisions
of Article 2700, Revised CJivil Statutes, slescted Mrs. Neepsr as
assistant county superintendent after sne ned been solected and
nominated by Mr, Stewart, ths county superintendent. Her salary
of $100.00 per month was pald from Janunary 1, 1931, to April 1,
1938, On April 2, 1932, Hrs, Neeper was notified by Mr., Stewart
that her services were no longer needed and tnat sne was dia-
oharged. B8he inglsted that he had no »light to disocharge her,
The County Board of Trustees thereafter passed an order allowing
ner salary through July, 1932, and which order inastructed the
County Su?arintendant to approve warrants in payment of saiad
salary., It also provided that her servioces be discontinued at
the end of gald poeriod. Thereafter ths county superintendent
refussd to approve sald warrants. A writ of mandamus wes denisd
in the trial court{ and its Judgment was affirmed on appeal., The
following quotation from seld case 1ls very significanti

"The statute chould not bs coastrued as deny-
ing to the superintendent the power to employ and
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discharge his assistant, unless that construec-
tion 1s required dy its language, for, lacking
in that power, he hes no means of securing
obedi7noo to his instructions.™ (Underscoring
ours.

Therefore, in answer to the first question propounded,
you are advised that a rural school supervisor cannot be em-
ployed for any period of time. He only holds his position at
the pleasurs of the appolniing officer, not to excesd nis cur-
rent term of office, and may be removed by him at any time,

The second question is anaswered in the ne;ative,

In answer to the third guestion, you are advissd that
the County Superintendent does havs the suthority to diasmiga
the Rural Scghool Supervisor without the consent of the County
School Board, but he cannot “abolish® the position of Rural
School Supservisor. The position was oreated by the Legislature,
and can be abolished by no lesser power. Weaver v, Commigsion-
ers! Court of Nacogdoches County, (Cowm. App.) 148 S. W, (24)
170. Adopted by Supreme Court.

Very trul ours
proVED SEE 2 1943 ! T

\Mw—/ ATTORNBY GE?BLK QF TEXAS
a7 AS 8] By m

L. H. Flewslle n
Assistant

7 THis omNeN
CONSIBERED AND
APPROVED W
LiAITED
CONFIREINCE 4




