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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable George ¥W. Sheppard
Comptroller Fublie tcovunts
Auatin, Texsa

Dear Sir:

th Legislature
nt of ocurrent
2er oxisting
and related ques«

22,1943, requesting

Senate Bill 1to, 264
he Forty-®ighth Legisla-~
lettor inCulll as follows:

- We bave yp
en interpretation My
passed at the Fegu

8¥ 7, 1948, which 4s the effect-
- Acto .

“The jét imposes a duty upon sll departments
nnd agencies of the 3tate Covernment, when rental
spanoe 18 neaedel Tor carrying on the essential func-
tions of such agencles or departments of the State
Government, to submit to the State Board of Control
a request giving the type, kind, and size of build.
ing needed, togather with any other necessary
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deacription, and to state the purpore for whioh
it will be used and the need therefor; =and, if

in the discretion of the Board such space is
needed, the Board of Control may procesd to ad-

AR RS Wl eSS = e DR = =2

vertise and let bids, eto,

"This statute 4oes not presocribe a penalty
for failure of such departmente or agencies of the
State Government to make the requast to ths Board
of Comtrol,

»2, Is this department suthorized to issue
warrant ip payment of oclaim for rental where the
departuent falled to comply with 2. BR. Ko, 2667"

Senate Bill 266 was snaoted by the 48th Legislature
as Chapter 258, icte 1943. according to a footnote appearing
on page 385 of Vernon's Toxas Besaion Law Bervioces, this act
will be included in Vernon's Annotstsd Civil Statutes as Art-
fale 666b. ¥For the purposes of thia opinion, howsver, we
shall refer to this legislation hereinefter as cencte Bill
Xo. 268, or simply as the Bill or the act,

The portions of this legislation with whieh your
inguiries are concerned, being Seotions i, 2 and 3 of the
kot, read as follows:

»Segtion 1. Hereafter all departments and
sgencies of the State Covernmeant, when rental
space 18 needed for carrying on the essential
functions of such sgencies or deresriatuwisn of
the State Government, shall submit i< the State
Ecard of Control a request therefor, ziving the
type, kind, snd¢ size of bullding needed, together
with any other necessary desoription, and stating
the purpose for which it will be ussd and the need
thersfor,

"Seotion 2, The State Roard of Control, upon
receipt of such request, and if the money hsa been
made available to pay tuhe rental thereon, and if,
in the discretion of the Board such space is needed,
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shall rforthwith advertise in a newspaper, which
has been regularly published and c¢lrculpted in
the city, or town, where guch rental space is
gought, for bids on such reantal space, for the
uses indicated and for a period of not to exoeed
two years., After such bids have been received
by the State Board of Control at its principal
office in Austin, Texas, and pudliocly opened,
the award for such rental contract will be made
to the lowert and best bldder, and upon such
other terms as may be agreed upon., The terms
of the contract, together with the notice of
the award of the State Board of Control will

be submitted to the ittornesy (eneral of Texas,
who will cause to be preparsd and executed in
aoccordance with the terms of the agresment

such contract in quadruplicate; one of waion
will be kept by each party thaoreto, ons by the
State Roard of Control, and one by the jsttorney
General of Texas, The parties to such contract
will be the department or agenocy of the govern-
xent using the space as lessee and the party
renting the space es lessor.

rgsection 3, sithin thirty days after the
effective date of this Act, ell departments and
agencies of the State Governmant at this time
leasing or renting =pace from any person, firm,
or corperation whomaoever, will osuse tc be pre-
pared and felivered to the State RBoard of Control
1n sustin, Texas, a ¢opy of any written rental or
leass a-reeament now in foroe and current, or any
statement of any orel understanding upon which
any lease or rental publiec funds are being ex-
pended, if suoh action has not already bsen taken,*

This billl wae passed unanimously by both houses of
the legislesture, and, under itz emergency olauge, as you
stated in your letter, it beceme effective 1mned£ataly upon
approval cn May 7th,

Your first inguiry raises the juestion of whether
the acot invalidates or conditions existing leases, and gives
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rise to the following two propositiocns: (1) ¥hether the
legisleture by enactment of the first two sections of the
Bill intended to cancel existing leases and rental sgree-
ments and thus to require State departments and sgencies
ixmedintely to secure new oontracote under the method pre-
sorided in these two seotions; end/or (2) whether the
Leglislature intended to condition the continued existsnoce
of leases and rental agreenmsnts upon & litersl compliance
by suoh departuents and agenciea with the provisions of
feoction 3 of the ict,

If elther or both of these propositions should bdbe
regolved in the affirmative, then the Act might conceivably
affect the peyment of current rentels under existing con-
tracts which had their inception prior to ¥Wey 7th, 1If both
should bes resclved in the negative, we would be reguired to
hold that the Act has nc effect upon the payments in question.

In the adbsence of any informstion to the contrary,
we assume that all of the contracts you have in mind were
valid egreements, properly entered into, an< 2inding upom
the State prior to ksy 7th. -

It is well settled that when the State makes a
contract it is as nuoh dbound thereby aa a citizen would be
bound upon & like coptract. BState v, Rlliot [Civ. App.,
Galveston, 1919) 212 5., ¥. 698, error refumsed. The oloek
of sovereignty does not rslieve the State of the &duty to
respeot its contractual obligations. The fact that it can-
not be sued without its consent in no way detracta from the
proposition that it is 1lable under its ocontracts.

A8 pointed out by Chief Justioe MoClendon of the
Ausgtin Court of Civil Appeals, "The impotence of private
individuale to enforce through thelr ocourts their contractual
rights againet the State, by resson of inabllity to sue the
State without its consent . ., , does not affeact the binding
force of state cbligetions. . .” State v, Xlliot, supra.

The sanctity of contyrsots 1s safeguardsd by both the
Constitutiocn of Texas and the Constitution of the United States.
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2ection 16 of article I of the Gtate Constitution,
a part of our Bill of Rights, providas:

‘No bill of attainder, ex post faoto law,
retroactive law, or any law impalring the ob-
ligat.on of contracts shall be made,.”

ceoction 10 of Artiole 1 of the Federal Constitution
provides:

"No {tate ghall . . . pass any . . . law
impeiring the Cbligation of Cuntracts , . ."

our Supreme Ccurt in two vigorous opinions by the
late Chief Justioce Cureton has declered the right of oontraoct
to be one of the most sacred rights protected by these consti-
tutions, GSee Truvelers Ina. Co. Y. Mershall, 124 Tex, 45, 76
S. ¥. {2) 1007, 96 4. L. R. 802, and Langever v, Xiller, i24
Tex. 80, 76 S. #. (2) 1025, 96 A. L. R. 838, refusing error
(Civ. App.) 73 2. %. (E) 634.

Those with whom the State has contracted for rental
space have the right to insist upon strict conformance by the
State tG the provisions of its leases and rental agresazents.
Any interpretation of Senate Blll 266 which gives it the ef-
feot of cancelling valid and binding leases and rental agree-
ments or which conditione 1liebility upon requirements not
contemplated by the partises when the contracts were made would
clearly make the bill repugnant to the gquoted provisions in
both Constitutions.

#“e do not bslieve that the language of the first
three sections of the Act, above quoted, or of any other pro-
vision of that Act, is susceptible of the ¢conatruction sug-
gestaed. However, aven though it ocould be so cunstrued, we
could not interpret it thus except in the absence of any
other possible construction which would not render it uncon-
stitutional.

It is well settled that 1if an act is fairly suscept-
ible of two construotions, under one oOf which it woculd be con-
stitutional and under the other of whieh it would de invalid,
the former must provail. FEmpire Ges & Fuel Co. v, State, 121
Tex. 138, 47 £. ¥, (2) 265, arfirming 21 S. §. (24} 376; 39
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Tex, Jur. 207, and cases cited in footnote 5,

ie are of the opinion that, properly construed
according to the plain intent of the language used by the
Leglslature, the Act does not purport to cancel or condi-
tion 1liebility of the State under the leases and rental
agreements you mention.

It will be observed that the first two sections
of the 4Act are prospective in their scope and contain pro-
visions relating t%c the executing of lease contracts and
renta)l agreements in the future, Ve perceive nothing in
these two sectiona which would lead us to believe that the
Legialature intended to cancel existing contracts and re-
quire all dencrtmeprts and agencies immediately to secure
new leases in the meaner prescribed,

Section 1 of the Act provides that whenever "rsntal
gpacea is needed for carrying on the essential functione of
such agencles or departments of the State government , . ."
guch space should be procured under tre procedure outlined
in the 4Act. Obviously, e department or egency presently oc-
cupying sufficient space under a valid lease contract or agree-
ment is not now in need of rental space., 0Of course, if such
agency or department should need sdditional space, or if itse
lease orrntal contract has expired since the enactment of the
bill, the rental space must be secured in sccordance with the

procedure set out,

-

"The prosceribing of a mode of exerclsing
a power by such subordinate agencies of the
Government has of ten been held to be a restric-
tion to that mode," TFerguson v, Halsell, 47
Tex. 4Z21.

#hile it is true that Section 3 of the Act requlires
all departments and agencies occupying rental space under ex-
isting leases or rental agreements to deliver coples of such
leases or agreements to the Board of Control within thirty
days after the effective date of the Act, it is likewise true,
as you have pointed cut, that the Act provides no penalty for
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rfailure to comply with this provision. . discussion of
possible means of enforoing this requiremsnt would not be
germans to this opinion,

However, we will state that we find nothing in the
Aot whioh would suthorize you to withhold psyments of rentals
to induce the departments or agencies to comply with this pro-
vision,

Tt 18 not within the power of a ministerial officer
to declare vold and refuse to enforce or comply with a contract
that has been duly and officially approved by those suthorized
by law to pass upon and to effect its execution., Charles
Seribnert's Sons v, Marrs, 114 Tex, 11, 262 8, W, 722,

¥e might add thet this mwans of coercion might be
more painful to its landlord than to the recaloitrant agency
or department. e are unwilling to read into the Aot such an
ineffective senction in the absence of express language re-
quiring it.

what we have seid demonstrates that we are of the
opinion thet the language of the Aact is plain end unamdiguous.
Since its meaning 1s oclear, under settled rules of statutory
sonstruotion, the 40t shouléd be construed and given effect ao-
cording to ite terms. Gaddy v, First Nationsl Bank, 118 Tex.
3906, 283 S. W, 472, answering questions certified, 283 S, W.
277; 39 Tex, Jr. 219.

#e therefore answer your rfirst question in the nega-
tive. You are therefore respsctfully advised, and it is the
opinion of this departmant, that Senate Bill No. B66 will not
arffect the payment of ourrent rentals acoruing under e valid
lease made prior to May 7th, which 1s etill in effect,

#hat we have already said anawers in part your second
question, #e sre of the opinion thet fat lure of an egzency or
department to comply with the provisions of Seetion 3 of the
Aet does not affeot your authority to iseve a warrant in pay-
ment of & olaim for rental against a department which had not
complied with this provision, and you are as fully authorized
to issue such warrant as you were before passage of Senate

Bill No, 288,
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Any new leape or reantal contract entered into
after passage of Senate Bill No. 268 must be executed in
the mAanner prescribed by Secticvns 1 and 2 of the Act., The
Legislature having provided a mode for the securing of ren-
tal space, the agencies and Qepartments affected are re-
strioted to that mode and must conform to these requirements.
Ferguson v, Halsell, 47 Tex. 421. This being the only method
whereby State departments and agenclies may secure rental space,
the State would not by bound by any contraot not entered into
in strict oconformance with the provisions of BSectionsl and 2
of the Act. State v, Perlstein {Civ, App. Austin, 1935) 79
S. Wo {2d4) 143, error dismissed; Nichols v. State, 11 Civ,
App. 327, 32 5. w. 452,

In reply to your sesond question you are, therefore,
respectfully advised that you would not be authorized to issue
warrants in payment of claims for rental)l under leases or rental
agreemants entered into since May 7th, unless such leases and
rental agreement were entered into in the manner prescribed by
Secticns 1 and 2 of Senate Bill Xo, 286,

As an aid to you in sdministering olaims under this
legislation, we might add further that all rental agreements
and leases, which have not expired previously, will automat-
jcally terminate on August 31, 1943, the last day of the cur-
rent biennfum. The Supreme Court hasz ruled that the State can-
not be bound upon a lease contract that extends beyond the two
year period covered by the appropriation under whioch rentals
thereunder are payable. Fort Worth Cavalry Club v. Sheppard,
125 Tex, 339, 83 S. W. (24) 860, Therefore, all state depart-
ments affected by this legislation must enter into new lease
agreements to take effect on September 1, 1943,

Trusting that we have fully snswered your inquiry
and that you will ocall upon us if we can be of further aervice,

we arxe

Yours very truly
ATTORNRY G ENERAL QF TEXAS

Feter yaniscaleco

Assistant P
/ RPPROVED .

CPINION
co




