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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD Cs MANN
ATTORNKY GEKERAL

Honorable E. G. Garvey
County Auditor

Bexar County

San Antonioc, Texas

Doar 3Sirt Opinion No.
’ Re: Constitutiocns

of this department on the qQuest
part as-rollows:

¢ial Lavs of

islature, vwhi
Special fave of
le gy said

ya om &ny source whatsocevaer
a3 and Bridge Fund of Bexar
n \those moneys received frowm
» e faxation, shell by the Commia-
sionerk Cov g fpportioned equally to e&ch of

o precincts of said County. That
all moneye reseived from direct ad valorem taxa-
tion, automdbile licenses, fines or from say other
source fixed by levw coming into the Rosd &and Bridge
Fund of said County shall be expended as provided
for by law, and shall not be traasferred under
any circumstances to any other fund. ZThat all
moneys coming into the Road and Brldge Pund of
said County from the sale of bonds, or warrants,
shall specificelly be allocated for a definite
project prior t¢ the suthorigstion or issuanee
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thereof. %That sny and all moneys nov on hand and
hereafter coming into the Road and Bridge Fund of
Bexar County, including those moneys received from
direct taxation, or from any scurce vhatsoever,
shall bs oxpended for only those purposes to build
and maintsin Roads in Bexar County and chargeabls
against the Road and Bridge Fund in each respes-
tive precinet, and such funds shall not be trans-
ferred to any other fund or funds, or to be used
for any other purposs.!

“Our Constituticn, Articls 3, Sec. 56, pro-
vides, among other things, "The legislaturc shall
not, except as otherwise provided in this Conmatitu-
tion, pass any local or special law authorising:

+ » « regulating the affairs of countles, cities,
towns, wvards or school distriots,.' ‘'And in all
other cases where & general lav can bs made appli-
cable no loeal or specisl lav shall be ennoted.'!

®apticle 8, Seotion 9, of the Constitution,
which provides for the levying of taxes for spedi-

fied purposes, amcng other things:

"fAnd the lLegislature may pass local laws for
the maintenande the public roalls and highvays
without the locel notice reguired for special or
local laws,'

“The Supreme Court in the case of Altgelt vs.
Gutzelt, reported in 201 3. ¥W. Ropurter, at page
400, in construing & g:oviuion of & previous spe-
¢ial Road and Br?gso ¥ for Bexar County, held
that suoh provision providi.g for the salaries of
Commisgloners ves uaconstitutlionsl, as the same wes
sn attempt upon the part of the legislature by &
special law tc regulate the affairs of the County
which was within the inhibition of Section 56, of
Article » of the Conztitution,.

“In the case of Austin Bros. vs. Patton, Com-
mission of Appeals, 288 S. W. at page 182, the HNoua-
ton County Special Road law, as t0 the supervision
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of rcads and apportiocnment and expenditure of funds,
vas held unccnstitutional as a specisl lav regulat- .
ing the affisrs of the County.

“In view of the above Articles and the Consti-
tution and the holding of the BSupreme Court in the
above cited cases, you are requssted to render for
me &a opinion as to wvhether or not the amendment
to Sestion )8 of Ch&p. 157 of 3. B. Ro. 575’ Acts
of the 420d lLegislature, Regular Sesaiou, is opera-
tive to praohibit the transfer of funds, coming into
the Road and Bridge Fund, to other funds of the
Couaty. Or, is such Section 18 unconstitutional
under the provision of Article 3, Seoticn 56, of
the State Coastitution?

T * @ 9

The County Road and Bridge Fund proper is derived
from coupnty taxes, automoblle registration fees and fines and
forfeitures. Disposition of that portion of the eounty road
and bridge fund consisting of sutomoblle registration fees is

overnad by Sestion 10 of Article 6575a, VYernon's Annstated
1v§1 Statutes. The pertinent provigions of said se¢tion resd
a8 follows:

“« « «"Kone of the nnnitap;gdpltcod to the
oredit of the Road and Bridge X of & county shsll
be used to pay ths salary o compensatian of &ny
County J or County Commissionsr, but all said
monies shall be used for the oconstrusticn and mine
tenancs of laisral roads in such county uwader the
supervision of the County Eagiaeer, if there be onse,
and Lf there is no suoh engineer, then the County
Commissicners' Court shall have suthority to com-
mand the services of the Division Zngianser of the
3tate Highvay Department for the purpose of super-
vising the coxstruttion and surveyiog of lateral
roads in their respective ccunties. All funds sl-
located to the sounties bg the provisions of thias
Aot (Articles GL75a-1 to CETSa~1l; P. C. Art. BO7a)
may be used for the countics in the payment of ob-
iigations, 1r any, lssued and incurre€ in the con~
struction of or the improvement of all roeds, in-
cluding 3tate Highways of such counties and district.s
therein; or the improvement of the roads ccoprlesing
the Couaty Roed system.”
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The came of Stovall v, Shivers, Civ., App., 75 8. W.
(2a) 276, affirmed (Com. App.) 103 8, W. {24) 363, on page
367 of the latter opinion, contalns the follovéng statements
with respect to the above gquoted section:

“As to that porticn of automobile registra-
tion fees retained by Van Zandt County; Artiqle
66752-10, Vernon's Annotated Civil Statutes, ex-
pressly provides hov same shall bs expended, snd
for that reason it is obvious that Article 6740
has no application to same. + « »

"By article 2342 of the Revised Statutes, it
is providad that the assveral cummissicners, together
with the eount; Judge, shall compose tle 'commis-
sicners ocourt.' 3uch cowrt is manifestly & unit,
and is the agency of the whole sounty. The res-
pective nembers of the sommissioners court are
therefore primarily representatives of the whole coun~
ty, snd not marely representatives of their respec-
tive precinots., The duty of the commissioners court
is to trensact the business, protect the luterest,
and promote the welfare of the county as 8 whole.
Among the povers conferred upon such court by arti-
¢le 2551 ars the following: The power to lay out
and sstablish, changs and discontinue roads aund high-
ways, the power to build bridges and keep them in
repalir, sand the power (o exercise genereal coatrol
over all roads, wvays, ferrles, and tridges in
their counties. They have the gawor tc levy & tax
not to exceed 15 cents on the $100C valuation for
roads end bridges. Thiz fund is, of course, for ihe
beneflit of all roasds and bridges of the aounty.
These provisions of the law, as well as others which
might be mentiored, clearly contemplate that the com-~
Rissioners court of stch county shall regard the roads
and highvays of the county &8s a system, to be laid
out, changed, repaired, improved, and maintained, as
far as practical, as a vhole to the best interests
and velfare of all the people of the county. 1t is
clearly contemplated that &ll roada and bridges of
the county shall be maintained, repajred, &nd improv-
ed vhen necessary, as the conditions msy require, re-
gardless of the precinet in which sams may be located,
30 far as the funds will equitably justify."



377

Honorable E. G. Garvey, page 5

As for that portion of the oounty road and bridge
rund coasisting ¢f county taxes, Article 6;#0, VYernon's An-
notated Civil Statutes, provides: ‘

“The commissioners court shall see that the
road and bridge fund of their county is Judicious-
1y and eqQquitably expended on ths rosds and bridges
of their county, and, as nearly as the oondition
and nsoessity of the roads will permit, it shall
be expendsd in each county commissioners precinct
in proportion to the awmount collected in such pre-
cinet. Money used in building permsnent roads
shall firet be used ocnly on firast or second-class
roads, and on those vhich shall have the right of
vay furnished free of ¢ost to make &3 straight a
road as is practicable and having the greatest
bonus offersd b{ the citizens of money, labor or

other property,

- This article has been construsd by the Commission
of Appesls of the 3tate of Texas. Stovall v, Shivers, supra.
¥e Quote therefrom as followst

“It vill be observed that the articls in Ques-
tion provides that the road and bridge fund shall
be judiolcusly and squitably expsnded on the roads
and bridges of the ccunty, and, as nearly es the
condition and necessity of the roads v permit,
shall be expended in each county commissionsrs pre~
sinet in proportion to the amount gollected in
such preainct. In our opinion, there is cbvioua-~
ly nothing in this article wvhich compels the com-
missioners court to divide the road and bridge
fund according to any fixed mathematical formula,
and apportion same in sdvance for the purpose of
being expended in any given precinct. The use of
the word ‘expendsd! to our minds clearly suggestes
that said funds shall be apportionsd and pald out
from time to time &8 the necessity for thelr use ’
arises in the ordinary aduinistration of the coun~
1y affaire, . + .

"Hotwithstanding this, the commissimers court
must give effect to said article 6TNO except when
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the neceasities of the roads and bridges require
a departure from it. That article requires that
the road and bridge funds of all counties ahall
be judicicusly and equitably expended., 1t further
reQuires that such funds shall, ss nesrly as the
condition and necesaity of thes roads v permit,
be expended in each commissiouners precinot in pro-

tion to the amount collected in such precinot.

dominant purpose of this statute seems to be
to require that the road and bridge fund shall be
expendsd in each commissicuers precinct in pro-
portion to the amount collected therein, In this
regard, the statute means that each precinct shall
prima facie be entitled to its own funds, and in
the absence of any reasons tothe coantrary they
should be 30 divided and expended. However, the
duty to expend the funds in the proportion above
mentioned is not an absolutely inflexibles one.
Zhis is evident from the fagct that the dominant
furposo of the statute is qualified to the extent
hat the court by clear implication is given the
right to expend the road aand bridge fund in & pro-
portion other than in the proportion in whiech they
are ocllected when the conditions of the roads in
the respesctive precinats creates & nedsssity so to
do. W¥We think, however, that the requirement to
expend the fund in the proporticn mentioned cannot
be avoided except in cases or conditicas of neces~
sity. Of sourse, the sommissioners court has the
right to exsrcise its sound Jjudgment in deterain-
ing the necessity, but it ocannot act arbitrarily
in regerd to such matter."

It will be noted that House Bill No. 510, supra, exe
pressly provides “that all money from any source vhatsoever
coming into the road and bridge fund of Bexar County, other
than those moneys received from direct ad valorem taxation,
shall by the Commissicoers Court be apporticned equally to esoh
of the Commissicuers precincts of said County." 8Said Act also
further provides in effect that all moneys received from direct
44 valorem taxation, sutomobile licenmse fees, fines or for-
feitures or any other source fixed by lav c¢om inte the road
and bridge fund of said county shall be expended as provided
for by law, and shall not be transferred under any circumstances
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to any other fund. As the road and bridge fund is & gonstitu-
tional fund it is our opinion that under the holding of the
Supreme Court in the ocase of Carroll v, Williams, 202 3, W.

4, the commissioners' court does not have any legsl author-
ity to transfer money Irom the road and bridge f to anoth-
er fund, or to expend for one purpose, tax money raiged os-
tensibly for snother purpose., In other words, sommission-
ers! sourt could not legally transfer money from the road and
bridge fund to any other fund notwithstanding the provis.oas
of House Eill No. 510, supras.

Referring to Artiole V1II, Section 9 of the Constitu-
tggn, it 1185t't'd in the case of Austin RBrothers v. Patton,
’ 3. H. H .

"+ « « 1t suthorizes the Lsgislature to pass
local road lawe for & restrioted purposs -- the
maintenance of the public roads and Vays. AS
shown above, our 3upreme Court has held that the
vords, ‘the malntenance of public roads,' include
the laying out, opening, and construction of new
roeds. Therefors the suthority coanferred by the
constitutional amendment carries with 1t the right
to regulate the affairs of the oounty enly ia such
respeots &s are necessarily and appropriately con-
nected with or incidental and subsidiary to the
obJect of such limited pover -- the meintsnance,
ineluding the laying out, opening and eonstruetion
of public roads. It does not suthorize the sub-
traction, by local or spsciesl laws, ¢f powers from
county commissioners and the commissioners® court
conferred by general lsws. It does not authorige
& change in the financisl system of eocunties fixed
by general lavs. It does not authorise the crea-
tion of offices and the clothing of those officers
with functions already performed by existing of-
ficers as provided for by gensral laws. BKNone of
these are incidental or necessary to ths mainten-
ance, laying out, upening, and eonstruction of roads.
1t merely authorizes the application of the finan-
cisal syster and the governmental machinery slready
existing to the actiaon authorized thereby. The
financial aystem and the goveramental machinery &l-
resdy existing under general lavs are ample for a&ll
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such motivities. If the amendment had been intend-
ed to nullify the clause of seotion 56 of erticle
3, presoribing that the legislaturs should not pess
any loecal or special lsw regulating the affairs of
eounties, it vould have bLieen & simple matter to
have addad to it, &t the tike of itz eubmigsion,

-t winth uands as fand wrnawtda Can the manase_.
Swe Pwwa wUswe mey Wmia DiVVvaws aVe viie mmGAmpe

mant and control thersof,' s vas done in the amend-
ment authiorising the lLegislaturs to provide for the
formation of school distriets by apecial laws."

After carefully oonsidering House Bill Ko. 510, supras,
it is our opinion that said Aot cannat be sustiined &s & spe-
ciel road lav under Article VI1I, Section 9 of the Constitution
betause none of the powers or restrictions eonferred on the
commissioners'! court are incidental or necessary to the main-
tenance, layling out, opening, and comstruction of roads, How-
sver, on the other hand, the Act is an attempt to subtraot from
the povers of the commissioners'! gourt pertaining to the ex-
penditure and allocation of the road and bridge fund of the
sounty gonferred by general lavs,

It is our further copinion that House Bill No. 510,
supra, viclates Artiole III, Section 56 of the Coastitution,
forbidding the regulstion of county affairs by local or special
lavs. Therefore, we are of the opinion that said Act is un~
sonstitutional and so hold. (See the cases of Austin Brothers
v. Patton, supra, and Miller v. Rl Paso County, 150 3. ¥W. (24)
1000, and suthorities eited therein.)

Yours very truly
ATTORNEY GENERAL OF TEIAS

(Dl ll LSl lprenr
By
Ardell Williams
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