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where there appears any resasonabls doubt
of ita luthb:gt;r.’ (Volm. 1, Arumaal)
opinion Report, Pege 448,)

"the letter opinion therein referred to was a
somunication tten to Mr, W. P. Dumas, Attorney,
st Dallas, by Assiatant Attorneys General Mra. Wal-
dron and Mr, Bouldin with reference to $15,000,00
General Fund Funding Bonds then proposed to dbe L8~
suad by Somervell Coumty, The letter opinion states:
that the Bond and Warrent Law of 1931 authorizes
wvarrants whioh evidonoe 'dedts? e¢reated >ursuant to
Section 7, of Artiols 11, of the Constitution, and
that as ths ovideneces of the original dedi than
sought to be fundsd by Scmervell County ware in the
form of 'serip!, the sswe could not be funded
by the issuanes of ths proposed bonds, beocsuse in
the issuance of such 'sorip? it was sontemplated
that the same wvould be paid out of ths surrens rev-
enues for the year, In other words, the Attorney
Generalls Department held that the time warrants of
a ocounty (pa{::%o_ in future years, snd issued pure
suant to gqon ¢, and by & cantimuing
direct annual ad valorem ) are the on:l.r%g
dobta that ean be eonverted intoc bonds under ™)

"The Attornsy Goneral's Department also held that
the genapal fund of & ﬁwntwmot in soy part be
pledsed tc the paymsnt of obligatlons or bonds, the
maturities of whioh extsnd bayond the current fiscal
TOoRY.

*"Tha contention of the Attorney Goneral wiih refer-
ence to Luse levy of the tax in paysent of debts agalnst
& gensral fund was overruled by the Texas Supress Gouré
in Bexar County ve. ¥ann, AE7 8.0 B8~ 134,

*The pressnt indstitedness Minsd the Dallas County
General) Fund, evidensed by ssrip issusd subssquent to
January 1, 1948, is approximm - $756,000.00.
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"In 1041 the Lagislature passed an Act author-
ising ocounties having a population of 100,000 or
more to vote bonds for the purpose of refunding
indebtedness sgainast the genersl fund of any such
county and whish indsbtedness existed cn April 30,
1941, This Act will be found in Vernonts Statutes
as Article 717s<1l. No slection was ever ordered
in Dallas County under the Aet of 19{1{ and owing
to the fast that almost all of the sorip warrants
outstanding the Dallas County General PFund,
prior to Apri}) 350, 1941, have bLesn paid, the alere~
said Act of 1941 2 0ot et thie tinme serve any
practical purposs.

"As the Suprame Court has held in ths Bexar
County oase that coumtiss &re authorissd to levy
a p.rl of the twenty-five gents gensral find tax
in payment of debis due in future years, and in
view of the faot that 4t will be to the financisl
interests of Dallas County to re-finance its genoral
fund éebt by the issuance of coupon bonds, the fol-
lowing questions are respectfully sutmitted and
your opinion requesteds

(1) In view of the Act of 1041 (Article 717a-~}
Vernon's gtatutes) is Dallas County now
authorizsd to re«~finance its gensrel fund
indedbtednsass by the iasuance of donds pur-
susnt o Chapter 163, Aats 1931, (Article
2S60a=Section 7, Vernonfts Statutes)?

*(2) As Dallas County has & populsation in excess
af 350,000 as shown by ths last preceding
United states Census, it is subject tc Lhe
provisions of House 5&11 Rusber 858 of the
General laws pagsed by the Forty-sixzxth
loglslature at Lts Regular Segsion in 1930
{Page 144, Aots of sald Session)., This Act
provides that the County Anditor in 21} such
counties shall serve as budget offlicer for the
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“(3)

comnissioners! ocourt and that 'on or
immediately after Jamuary lst of esach
yoar hs shall prepare a budget to cover -
all proposed expenditures of the oounty
govermsnt for the current figoal year
and calendar year.! The $780,000,00 in-
dsbtedness now outstanding against the
Dallas County Generel Fund is represent-

‘o4 by sorip warrants issusd in 1642 ead

1043, The fast that taxes become due amd
payable on October lst of each Year, and,
assuaing that the gounty has mthariﬁ to
1ssue the proposed refunding bonds, w

the Cawxissionars! Qourt bhe authorized to
enter into an agresment with the holder or
holders of the cutstanding soripy warrants
to shange the form of sush indebtednsss by
the lssusnce of tbe refunding bvonds?t (1w
order of the Commigaieneys'! Court suthorise
ing the issuance and publication of the
notice of intention to refund suah bte
edness will deaoribs in datail the
warrants which are to be refunded, and
thereupon, pursuant to the sgresment with
ths helders of sush sorip, the county will
coase payment of the sorip in the order
of registration).

As the presant indebtedness is represented
by scrip warprants for various sums and
smounts, it ia s ted that the bond pro-
ceedings provide for the Lfssuance of iunterim
warrants in exchange for and in lieu of the
sorip warrants snd that sush interim warrants
bo delivered in dues courss to the State Comp-

troller Hr registration in lieu of the refund-

ing bonds, sase adviae if this metiwd of -
yrocedure will meet with your approval, If
interis warrants in denominations of say
g.ooo.oo are issusd to the proper holders
exchange for numsrous sarlp warrants,

072
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agarexating an equal amount, it will
save conslderable time and troubles in
the Comptroller's Department at the

time of the regiastration of the refund-
ing bonds3 for the Comptroller would
‘cangel the luterim warrants and regicler
in lieu thercof mn squal amxount of the
rofunding bonds.

e have had numaerous oconferencee with ¥r, Durmas
on this problem and I am enslosing herewith a copy
of a eommunication from him dated August B, 1943,
addressed to the County Judge and mysslf, in which
be holds that Dallas County is suthorized to refund
its present general fund debt (evidenced by serip
issued subsequent to January 1, 1948) by the issu-
ance of bonds in accordance with the prosedurs pre-
soridvad by Chapter 163, Aots 1931 (Article R36B8.a,
Seotion 7, Vernonls Statutes).”

aed Replying to your questions in their order you are ad-
vised -

1, Article 717a-~l suthorized counties havinzg s popu=-
lation of 100,000 or more to vote bonds for ths purpiss of
Lunding cartnin indabtedusss outatanding on April 3Q, 1841,
8inee it is not now proposed to refund or fund any indebted-
ness sxisting on that date, we think eaid artiele is inappli-
cable to bonds which may ve authorized pursuant to the acthor-
ity oconferred by Chapter 163, Aota 1931 (Articles 23682a, Sec-
tion 7, Vernon's Statutes).

£. Tho letter opinion to which reference i=x madas in
your lotier vas written prior to the oplnion of the Supreme
Court in the case of Bexar County vs. Mann, 157 S, W. (2Q) 134.
Zvidently the léxal theory whioh the writsrs of the Scwmervell
opinicon hwd in mind as supporting thelr position weas thet the
28¢ conatitutional tax for the gesaral fund sould not be ine
cumbered for future years bocause it was the purpose of Artiocle
8, Section 9, to preserve tho 2B¢ general fund tex uninoumbered
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for the govermmental operating expenses of the county, This
queation has now been foreclosed by the Bexar County opinion
which approved the holding of the Court of Civil Appeals in

the case of Cass County vs. Wilbarger County, 60 s, &, 988,

¥e Qquote the following parsgreph from the opinion of the Su~
prems Cowrt in the Bexar County ease

"In our opinion, our decisions have already

settled it as the law of this 8tate that the
enoral fund tax of twenty-five centa, author-

d to be levied by oounties for foounty pur-
posea' by Beotion 9 of Article VIII of our Oone
stitution, can be piedged for the payment of
obligations or bondz, the maturitiesx of which
sxtend beyond the current fiscal year for which
said tax was levied, It follows t the stat-
uts under consideration here, whish asuthorizses
bonds to be issusd over a series of yeara out
of & eounty's general fund tax, doea not violate
the abeve constitutional provision. Cass Oounty
vs. Wilbarger County, 25 Tezas O0iv. App., &2,
60 8. ¥, 988, writ refused; Hidalgo County vs,
Baney, Tex. Cive Apps, 67 5. We (24) 409,

"In Cass County vs. Wilbarger County, supre,
the validity of an Act passed at the Regular
Session of the Twenty«Lfirst Legislature, 1882,
page 89, was involved. Such Act authorised the
conmisslonexrs! ecourt of any gcounty to fund any
existing indebtedness lawfully prior to
January 1, 1889, into bonds running twenty yoars, -
Such Aot expressly provided that tnathing herein
shall be construed to suthorissany ecounty te
levy any tax in axcess of that suthorized by the
Constitution and tihe laws now in forge.’ The
effect of this restrictive provision was to come
pel warrants or bonds issusd theresunder to be
charged ag t existing 2 of taxation,
Acting r this law, Wilberger County lasued
£20,000.00 in bonds running twsnty years, to pey
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off tnat emount in outstanding warrants thareto-
fore issusd sgaingt the genaral fund of the eounty.
The bonds were to be sxviced cut of the sams fund
by the levy of a tax of five cants. Thia levy,
of course, had to be charged against the tv::z,-
five cents tax sutborised by Sestion § of Artiocl
VIII of our Constitution., It was contended that
the Commissioners! Court had mo power to fix sush
& charge agzaingt such tax, In other words, it
was oontended that ths mntizuvc aents tex
authorigsed by the above counstitutional proviasion
for Yeounty ses! was intended to be ressrved
by the Comututzon to meet the anuusl expanses
of ocounty govermment. (80 Tex. Civ. App. 68, 60
8.%. 99Q.) The opinion expressiy rejeets such
eontention, and holds thas such bonds aould be
sharged to and paid out of the twenty~five cents
tex above mentionsd, To our minds, the opinjon
under considerstion settles this cnae adverasly
to the sontention of the Attorney General, e
here oall attention to the faoct that thals Court
refused writ of error in the above case, theredby
approving the opinion."

We call your attentioun to the final statemeut of the

Court in its opinion in the Pexar County cese, suprs, whieh is .

£

&3 followss

"Finally, we wish to say that the Attm{
General s no contention in this case that the
fssuarce of these bonds as & charge sgainst the
goneral funds of Bexar Uounty for future years
will render that county vant for such years,
and nefither is it contended tbat the appropriae
tion of such funds for such years will render it
impossible for the county to operate.”

This 20 would imply that the Court would not approve
the appropriation of a4 tax rate which would not leave a suf~
ficient portion of the 28B¢ general fund tax to emmble the
oounty to operatse,
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The bonds issuad by Wilbarger County were lssued to
fund valid debts ereated from year (o year fur current exe
g::;eu The Court, in its opimion in that caasd, said “it has

he

14 that legislative provisions for funding dsbis are
o ha favorably and l1iberelly sonstrued. ¢ & ¢ Sseing that

Ww W ew S um vy e e it

sounties were unable to make suitable provisions for

overdus and surrent expenses of munie govermment in
th.mlw,-ndthntb%th-umoof nds to ocover the
overdus debts a portion of the sonstitutional taxing power
might reascnably be exercised for a seriss of years to
off the bonds without serious ingsonveniense to the eounties
in the Adischarge of their ocurrent expsnse odligations, tiw
Isgislature sav fit to confer upon commissioners! gourts of
counties 80 situated the powsr of issuing suoh bonds and of
making a suitadble levy of taxes for their payments and we
think the law should be sustained, If the levy in question
had been made to pay the original warrants, 6h were & charge

the current revenuss, snd wers paid subatantially out of

procesds of the bonds, the Conatitution would not bhave been

viclated, and we ses No good reason why a different construe~
tion should be adopted merely besauss the form of the countyts
obligation was changed,"

The ¥ilbarger County bonds were fssued under an Act
of the Legislsture entitled "An Act to suthorise counties to
fund their indebtedness and to provide means to pay ths same,"
approved April &, 1689, Ths suthority under which it is pro-
posed to Llssus the Dallas County bonds is found iz Sestion 7,
Artiole 23658a, whioch provides, part, "The Commissionerst?
Court of & gounty & & # may pass all nocessiry orders & &
to provide for funding # 4 & the whele or any part of any '
lezal dedt of such county # # # by canoelling evidsnaes there- -
of and issuing %o the holder or oreditors, notes, bonds, or
tru;tgy warrants, ut:& or without :oupon:. bu:intg mt::;'gg
paye aaxmually or sezi-armually at & rats no 8X%0
per anmm.® It will Lo cbasrved that Sestion ¥, Article R368a,
undertakes to treat of various kinds of obligations
to municipal financing, Subdivision (a) authorizes issu~
ance of refunding bonds for the purposs of refunding any
legally issued outstanding bonds. Subdivision (b} suthorines
the funding of the whols or part of any legal debt existing at
the time the Aot booame effective exospt that which was issued
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upon the condition that it should never beoome a oharge upon
the gensral revenues of the county and providing that if fund-
ing bonds are delivered, "ths evidences of the orisinal indebt-
edness® shall be surrendsred to the Comptroller and cancelled
:{ him prior to the registretion of such funding bonds, Sube
viston (o) autharizes the funding of any and all outstanding
legal indedtednsss exiating at the time the Act became effect-
ive into notes or treasury warrants with or without coupons,
It appears clear that the Legislature was well awers of the
fast that legal debts of osounties wers not necessarily confined
to obligationa for shich a tax was requirved by the Consti-
tution as in the cane of Londs or warrants, Subdivision
{4) Legins by stating "After this At becomes effective no item
of indebtedness thereafter issusd sxcept donds and matured gou-
pons thervon and except items of indebtedness to be issusd undeyr
contracta made befors this law becomes effsotive shall be funded
or refunded except in the manner hereinafter in thiz subsection
scridbed = # 4, The "manner prescribed" includes notice of
tention to issus funding bonds, inocluding a statement of the
amount and purpose of such bonds, suoh notise to be published
once & week for three suceessive weeks in & nawspapey publiashed
in the county & « ¥ at least thirty days befors the mesting of
the Commissioners! Court, at whieh tims 1t 1is proposed to imsus
such bonds, The subdiviasion further provides for a peferendum
olection 11 & petition is £iled signed by 10X of the qualified
taxpaying voters of ths county.

The Bond and ¥arrent Law (Article 28568a, Vernon's Texas
Statutes) was enacted in 19%1, which was subsequent to the dee
oisfion in the cane of Cass County va. Wilbarger ccunty, supra,
and the Legislature can be preswmsd to have known the mesning
of "legal dobt™ g3 sccepted by the court, and in view of the
decision of the court in that oase we are of tne opinilon that
the words “lazal debt" as used in Article 23834, Seotion 7, ap~
Pliss to sorip warrants with as much foroe as to any other form
of legal sblization of which a county 1s capable of crsating.

Your question with reference to the budget isw and the
time that texss are due, and whether the Commissionsrs! Court
is suthoriked to enter an agreement with the holders of the out~
standing serip warrsnts to change the foru of sush indebtsdness,
is « little confusing., The only way funding or refunding bonds

977



Honorable Charles A. Toach, page #10

-

can be issued is by offecting an axchange of such bonds in
liou of the indebtedness [unded or refunded, and it neces-
sarily followa that the Loldera of the indebtednass must
sgZree to sucn exchangs, unless the debts are represented by
socurities which are opticnal at the time such refunding
bonds are issued.

S. ¥e find no express statutory suthority for the
fasuance of "Interim Warrants,” and while we recognite the
advantage in saving time and trouble in the Comptrollerts
offioce, we favor the procadurs laid down in the Eond and Rape
rant Law (Article 2388s, Vernonts Btatutes), In any event
the sorip funded into "interim warrants™ must pass the same
toat for legality that would be applied to sonverting it
directly into bonds, and wouldd c¢all for an edditionml opere=
tion that seens WMBCESINY. '

9ince the Supremea Court in the case of Bexur Gounty
ve. Eanh has go recently zpproved the holding in tho case of
Cass County vs. Wilbarger County, and siance the Wilharger
Counly bonds wers lesusd to refund warrants that were issued
in Jeun of scrip paysable out of the general fund inm payment
of owrrent expenses we foal impelled to modify the "Scomer~
- vell" opinion cited Ly you in your opinion request, so that
we now advise thet funding bonde lassued %o fund ascrip issued
sgeinst the general fund of Dallas County will be approved
provided that the proceedings authorising their issuance
show that the sorlp warrants evidenoce a valid and pubsiste
ing indebtedness against the gensral fund of the county, and
&t the time they were 1ssued it was contemplated that
aald serip warrants would be paid out of the reasonably ex-
pectad revenues of the county for the years in which said
acrip warrants were, rospeatively, issued, btut sald revenue
having fallen ghort of the amount sxpected, suld scrip ware
rants remain unpaid; that the issuance of tue proposed vonds
will not render it impassible for tho county Vo opsrabe; thet
the lavy of the tax to pay the prineipel of aud intlerest on
the proposed bonds se the game mature will not curtall or
epbarrase the county in meeting nocssa sovermesntal ex-
panges in future yearaj} timt both the principal and interest

378
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can be pald when and ez the same become dus from the tax
levied out of the 25¢ tax authorised for “county purpa es®
by Section 9, Article 8 of the Constitution, and tust the
g:::oodingn evidence cqngllanco with the requircauents of the

on )nnd ¥arrant Law of 1931, (Article 23684, Vernon's Btat-
ULOS8 ) e

Very truly yours
ATTORNEY GERERAL OF TEXAS

oy Lo TGl

Ce Fe Gidbaon
Assistant
CPQO=-8
e.C. 4 |
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