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QFFICEZ OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

"':'\J_.O«_Jf/

GERALD €. MANN
ATTORMEY GIMERAL

Adongrable ¢, H. Gavnhess
State Audivor
Austin, Tezas

Dear 3ir:

Opinion No. 0-5
Re: Does the posting bond under

followa:

2l 2 vodd
rpocation coanstitute evidence
er theh subjeot to a tax liability
3\3ubdi 1aipn 14%" '

Vernon'as Revised Civil Statutes,
3, in part, as follows:

ceetion 4. hat sueh loan broksrg . . . shall,
before beginning business In tids 3tate, exeoute and
deiiver s zood and suffiolent beond in the 3um of Cne
Thousand Tollars to sueh County Judge in the County in
which sald loan broker 1g located and doing builness,
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Yon, €. H. Cavaeas, pase 2

*Seotion 5., . . » thet eash and every loan dbroker
shall Xecp a well bound book in which he shall reglster
211 of hlz transsotions with other peracna as such loan
brokor &t the tize the same Cecur, which shall te at all
tires kept oyec for insgpecllorn, and such broker shall
give to tio borrower, or to all perszons dolng business
with such broker, tiokst showlng & true and correact
statepent , . . :

"Segtion 8. . . ." (Zmphasis ours)

Secticn 14 of Article 7047, above mentliozned,
ovides that all loan Ddrokers shall pey an anaual tax of
3150, for sach place of buslness.

Zrom an inspeetion of Artiocls 7047, 3Subdivision 14,
above menticasd, 1%t is obvious that the tax 1iability imposed
by eald statute attachea only By reasoun of a person, firm or
corporation's having engagsd in the business e¢f a "loaa droker?;
the tax liadility dees not atiach by reason of the doiag of
any ach bsfore engaging in sald ssaid buainess.

The *postliag of the bond™Y required by the above
mentioned irticle 6165a, 12 an ast presoribsd by law to de
done by tae person, rirm or eorporation ia question berore
. %he taxable occnra*ion {the business of a loan broker

engaged 1n.

The very. terms of Artlocle €1635a provide, ss before
montioned, "That such loan drokors . . . shall, bsfors beginning
busliness i1 thio State, execute and delliver a good and surfioleat
boxd . . .® {Smphasia oura)

o hath -é'xm‘a s "jﬁ‘fb Vit ol e pands rwninndds Yy
"Article 6165a conatisuted evidence sulficien %0 render the
one posting “he bond subjset to the tax llabllity imposed by
Subdivision 14 of Article 7047, wouléd be tantamount to helding
that the pcsting of such dond crea ted a presumption tha the
perscn, Tirm or corpecratlion posting the bond had enaaged in
ths taxable ocounabics,

g cannot 30 hold as a matter of law,
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Bon. C.B. Cavness, page 3

There 13 no oconstitutional provislen, no ststu-
tory enactment, and no general maxim of Texas Jurisprudenoe
whieh makes the posting of ths bond in question, a presunp-
tion of law, or prima faels evidence, that the one posting
the bond theoreafter engaged in ths daxable ccecuration of a

"loan droksr,

- A presumptlion of law can only arisze when the lavw
perzemptorily requires an inference or position to be estab-
l1ished whenever faota appear which the law assumes as the
basias of s?oh an infersnoe. (See Mitchell v. 3tanton, 13¢%

S. W. 1033 _

From the foragoing stated principles of law
it 13 therefore obvious that from the fact that a person,
fira or corporation has “posted the bond" referrsd to in
aald Artlole 8165a, there can arise no presumpilion of law
that the tax liadility oreated by Subdivision 14 of Article
7047 bas been lnocurred by the one "poating the hond.”

Moreover, 1t has been held by the aprellate
oourts of Texes that a resort to a presumphion in order to
estadlish & given fact i3 not permitted where direct proof
of the faet in questlon caa bs obtained. (3se¢ Skov v, Ogffia,
137 S. W. 450, writ of error refused) :

We apprehend that on the gunestion of whather or
not a4 gilven peraocn, fir=m or.corporation has engaged in the
business of a loan broker, may readlly be rezolved by direct
evidence. Seeotlon 5 of Artiocle 6165a in part providas as
Tollowa:

. ", . . that each and every loan broker ashall keep
a well bound book Ain whieh he 3hall reglater all ot his
transactions with other persons as such loan broker At
the time the saze oocur, which ahall be at all times
kept open for ilnspsction, and suvoh broksr shall glve
to the borrower, or to all persons doinx husiness with
such broker, a ticket showing a %rue and correot state-
ment of the amounit of cash reosived by such dorrower or
person tc such broker, giving correct latssz of each and
evYery paymsnt or oredit thereon, and ssid tlckets shall
correspond correctly wit: all of the entrles on sald
register. « « "

-
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Eon. C. R, Cavness, paze 4

) By forcs of legal prinoiples, there doss exist
a presumpticn that the forsgoing mentioned provision of
3e0ticn S of Article 816%5a has heen oomplied with by all
those anzaged in the occeupation of a loan broker, "Thers
is a8 presumption that all men obey the laws." {3ee mith v.
lancaster, 248 3. 7. 47¢) 4and, 3udbjeot to belng overcone
by evidense to the contrary, it is always presumed that the
law has boen complied with, and that all boalness is carried
on in 2 lawful manner, (Kent v. Kational Supply Company,
56 3. 7. (24) 811; Pirest National 3amk ¥v. First 3tate Baenk,
B9l 3, ¥, 3065 Davis v. Huekn, 116 5. A, 11&}

You are therefore advised that 1% iz ouvr oplnlon
that the postiang of & bond under irtlela 616%5a of V. 3, C. 3,
oi* Texas b7 & peraon, firas or corporation does not conatitute
evidence saffioclent to render such person, firm or corporation
aub ject %o & tex liabiiity ander Articls 7047, 3ubdiviaion 14
of sald Jtatats.,

If bhe tex lishility of a loan broker arliues from the
caoduet by any person, {irm or corporation of ths dusiness of e
loan broker, ithe facts establishingz such tax liadility musi be
ascertalned Troc evidence and uwot from any presumption arising
fron the posting of tho bond referred to in saild Article 616354,

Jery truly ycurs
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