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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable George H. Sheppard
Comptrollsr of Publle acoounts
Auatin, Texas

Pear 3ir: Opinion No. 0L5823
Re: Whether un
aubmittsd the 8peg¢

Dist h&}ﬁttorn&y of “the
Judleclal District

re@aire to file a
:gro ded by
cle £3¢ Vernon's
nnot§€%d ivil Statates,
and sec%fé a gommissglon

fro 3ecrotary of
State unidr irticle 3883,
‘\{araon s\V;hotatad Civil

otgtutes,

/\
Your ls¥

Q antahﬁ \\g 1943, requasting the
opinion of this departaent on t ova stated quegtion reads
as follows:

{}fﬁ\;>: osin\\hafg;;th our complste fils
1

qovefing th 1nt,ﬁnt of B, L, Tenpleton as

Snec aé‘Dis ct ttorney of the 32pd Judielal
Disgrict, and aggnst your o2inion as to whether
orn ge Temgleton will be required to file
bond a f&dﬁd by Art. 323 RCS, and sacure

the co ssigd from Seceretary of $Late, Articls
388 2 . "

"I will thank you to rseturn this file with
yoar reply."

¥r, B, L, Templeton states in his lketters of Senten-
ber l4th and Septeabar 20th, 1943, that he has basen appointed by
the Distriet Judge as authorized by Apticle 31 of the Code of
Crininal Progedure.

VED O
MO COMMURICATION 1S TO BE CONSTRAUED AS A DEPARTMEMTAL QPIMNION UNLESS APPR
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Honorable Geo, H. 3heppard, page 2

i The order of the District Joudge appointing M¥r,

o Templeton reads as follows!
"SPLTE COF T2XAS } IN THE DISTRICT COURT CF
NCQUNWTY CF YO LAN ) NOLAN COUNTY, TiX.3,

SIPTEL3R T:RL 1943,

"3% TP REMEJBIRED That upon tas oonvening of

the regular September tsra of thia Court, 1t appear-
ing and having bsen made kmown that the Tegularly

P eleotad Distriot attorney will bs absent during this
term, it is, thereforse, the duty of this Court to
appoint a Speelal District ..ttornsy to perfors all
the daties of the regularly elected Jistriet -ttornay
darlisg als absence,

"It 18, therefore, ordared thzt B, L, Templéton,
a regularly licensed attorney of this District, be
and te is heredby appointed 3pecial District Attorney
for this term of this Court, upon his taklag the
cath as prescribed by law,

"A. S, Mauvey
Judgse, 32nd Judieclal Distriect
of Tex:s8."

In compliance with the above mentioned order udr.
Templeton after his appolntuent by the District Judgs tookx the
followlng oath:

"I, B. L, Templeton, do solemnly gwsar that I
will failthfully exeoute the duties of the office of
Special District attorney of the 32nd Judiolal Dia-
trict of Texas, and will to the best of my ability
presarve, protsct and defend the Constitution and
# laws of the United States and of this State; and I

farthermore #olemnly swear that I have not directly
_ nor indirectly paild or offered or promised to pay,
+ . contributed nor promissd to coatribute any noney

. : or valuable taing as a reward for bsing appointsd
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to this offics, 80 help me God.
"B. L., Templeton

"Sworn to and sudscribed before me, at Swoast-
water, Texaa, this the 13th duy of Septesher, A,
D, 1943,

"Myrtle Roberison
rClerk of the District Court
of Nolan County, Texas,"

Article 31, Veroon's innotated Code of Crinminal Proced-

ure, provides:

Regulsy

"Whensver any District or County Attorney
Tails to attend any tera of tde District, County
or Justice Court, ths Julze of sald Court or sauch
Justice may appeint some competent attoransy to
perforam the duties of such Distriet or County
Attorney, who shall bea allowed ths sare gonpenize-
tion for his servicaes a3 1s allowsed the District
Attornsy or County Attorney. Cald appolat zeant
shall not extand beyond the term of ths Court
at which it is mads, and shall be vacated upon
the appearance of the District or County Attore
nBy-"

House Bill No, 717, Acts of ths 48th Legzislature,
Sesajon, 1943, reads, in purt, as follows:

"Section 1. Thzt any perscn holding a Jtute
or Distrlet orfice in bthe 3%tate of lexas, whathar
a8 a8 mewber of the executive, legislitive or judi-
¢i1al departments, when callea into the military
sorvice of elther the Jtate or Natlonal Governments,
is heredy authorized to file with the Comptroller
of Public Accocunts of the State, a statemant op
certificate in writing, to the effect that he
waives the paymeat of his salary or pay or the
emolunents of his sald office during the peried
of his mlilitary service aad authorizing the pay-
ment of such salary, pay or emolunents of his of-
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fice to any other persoa, who, undar the provi-
sions of any law of this State 13 appointed or
elacted to temporarily f£ill suech civil office
during the absence of such officer, suecb walver
or asslgnaent to terminate immediatsly upon the
rolzsase or dischargs of said officer from such
military service.

"Se0, 2, Such walver or assignment shall be
sufficient authority for the Comdtroller of Pub-
1ic¢ Acoounts of the State of Texas to lssue State
warrants and to pay such person s¢ holding such
officer's position during his abdbsence in mili-
tary service out of aporoprlations masde by the
Legislaturs for sach officae. :

"Sgo, 3. The filing with the Comptroller
of Publios agevcunts of the State of Texas of suvch
walver or assignment provided for in thils Act
shall never bde construed by any Court of this
State to Ve a resignation from his office by
the person entering the military service of the
Stata or Nationgk“Govarnments or that his of-
fice 18 vacant By reason thereof.”

Wwe havs carefully considered Articles 323 snd 3882,
Vernon's Annontated Civil Statutag, in ceonneetion with your reo-
quest and 1¢ 1s our opinion tha® these articles arse not appli-
aable to the question pressated in your inquiry,

The Sunreme Court of this 3tate in the 6:z3e of
Fowler v, State, 3 3, W, 255, construlng Artlcle 39 of the
Code of Criminal Procedure, (now Artiole 31, Vernon's Annoba-
ted Code of Criminal Procedure) salid:

"irticle 39 of the Code of Criminal Procedurs
authorizes vhe District Judge, whenever the District
and County Attorney fzil to attend any term of ths
Court, to aprolnt some competent attorney to perfornm
their dutles during such ters, Such appointes Tepra=~
seats the state in all matters in which it may bs
interested that may arise darinz the teram, The state
18 interssted in a quo warranto proceeding lixe the
present, and 1its representative 18 named in the statute
as the proper person to file the iaformstion; and thia
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' fnformation was filed durinz the term of the court
1 at which Chaffee wag appolnted, and during the absencs

: of the district and county attornay., The above arti-

E ¢le does not require the appolintes to gilve doad, as

does artlele 244, Rev. 5t., whioch provides for an appolint-
ment by the governor when the offlice becomes vacant,
¥oreover, Chaffes, who was mads dlstrict attorney pro

tem, in the absence of tha regular attorney of the siats,
wasg recognized ag such by the court, and as the proper
offtcdédr to file this iaformatlion, and he was at least

a de‘facto district attorney, whose authority c¢ould not

be attackad 1n tais collateral manner.,”

In viaw of the foregoing authoritiés, we raspsctfully
ans¥er the ahove stated quaation in the negative.
Tha file which was attached to your inquiry is re-
turned herewith.
Yours very truly
! 20
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