OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN

Honorable Fa C. Bolton, Acting President
- Agrioultural & Nechanical College of Texas
college Staticn, Texes

Dear Dr. Boltont

widsr war train-
) contracts at

t emprgency it 1s necessary
members of the instruc-
o direct, supsrvise and teach the
ng programs under the cope
with)the) inited States Govermment. As
eeBep the responsibilitises and
of the individusls concerned,

es should 180 be lincressed. We
therefora sutmit, for your consideration, the
following question:

“Item £53 of Senute BA1l 5335, 48th Legiglature,

covers the position of Professor and Head of De~
partment of Eleetrical EInginsering, and carries &
- salary of 4,000 for nine months. The individusl
who £1l1ls this position has been gilven the addi-
tional respongibility of Director of the naval
tralning program. Approz&matalg fifty per cenﬁ
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of his time 18 devoted to hizg duties as
Director of the Naval Training School and
the otner fifty per cent is divided befween
the Army Specielized Tralning Program and
his duties as Prcfessor and Head of Departe
ment of Kleotriocal Engineering. The salary
would be allocated between funds from the
Government and State appropriations in ac-
cordance with the time devoted to each,

SUnder the general provisions of the
first paragraph of Subsection &, of thes ap-
propristions bill for the eurrent biennlium,
is the salary of this employee limited to &
totel of $4,400 for nine months, or may the
Board of Directors pay & higher salary, pay-
ing the supplement from federal funds, to
give recognition to the edditional duties -
and responsibilities which have been placed
upon the individual as a result of the war
treining programt®

In response $to request by teiephone, you advised
that the war training program contpacts which the (oliege
heas with the United States Govermment, contemplate and pro-
vide for the furnishing by the Collsge of specified instrio-
tion of men of the verlous branches of the srmed sgorvices
covered by the contracts, For this servise, the institution
is paid by the United States a sum based upon the ramber of
men involved, and upon cost experience of the institution in
the instruction of regular students.

Beaideg the 2L3rd ltem of approprietion for the Agri-
cultural & Mechanical Coilege containod in Senate Bill 333,
Chapter 369, Acts Forty-eighth Leglslature, providing for pey-
ment of & nine-monthe salary of $4,000.00 for the position of
Professor and Head of Dapsriment of Elecotrioal Engineering,
z?etfollewing provisions of the iot govern the question sub-
tteds .
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"seotion 1. (a) That all balances in the
institutionel fundas of the several State instl-
tutions named in this Act, at the close of the
flscal year ending August 31, 1943, lnecludiag
balances in their revolving funds at that time,
and the entire income to sald funds during each
of the two fiscal years ending August 351, 1844,
and August 31, 1945, whioh are not othexrwise ap-
propriated for either or both of sald fiscsl
yoars are hereby appropriated for the aupport,
maintenange, operation, and improvement of said
State institutions dur each of the maid fis-
cal years, respectively.

"GENERAL PROVISIONS. The expenditure of the
appropriations herein made and authorized whether
Irom the State denera) Revenus Fund, local incti-
tutional funds or any other receipts and funds
whatsoever, exceprt bsguests and gilfts, shsll be
subject to the following provisions:

# 4 % % % 60D

"gubsection (2). Salary Provisions. Ko
appropriated herein shall be supplemenied out of
student fee funds, dormitory funds, oy local funds,
except out of the Pure Feed Fund at the Agricule
tuwral and Mechaniaal College or out of funds re-
ceived from the United States Govermment or 1its
agencies, unless 80 ordered by the governing doard
of the institution to which such salary or salaries
apply, at a regular meeting with at least a majority
of the members of such board present, and such order
shall be entered in the minutes of the proceedings
of ssid board and shall set forth fully the reasons
“4herefaor, No full time instructionsal salary as
itemized hereln shall be adjusted to excesd an
amount above the maximum full professorts sslary
ag herein 1temiged to be appropriated from the
Genersl Revenue Fund of the State for the particus
lar inatitution to which sald salary or selarias
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apply, unless the maximm salary is being roe-
coeived in which case such sdjustment mey be

made not to exceed ten (10) per cent above such
maximm salary so received, It is further pro-
vided that compensation for ecrrespondence and/or
extension teaching as provided hersin and com-
pensation fram begquests and gifts, unleass so
1imited by the danor, shall be excluded from the
salary limitations of this paregraph. The rate
of the salary pald an employee of any inatitution
named herein for sarvices during a summer gesalon
sball not exceed the salary rate paid the employes
for the same or similar serviecss during the long
gession of theat inatitution. '

*Full time exmployees on twelve (12) months
basis may receive not more than Two Hundred and
Pifty (§260.00) Dollara .for correspondenss sourss

or extension center teaching, and may not be
paid additional money for swmmer school teaching,
gnd full time employees on & nins (9) months basis
may be paid for corrsepondence and/or extension
center teoaching or sumer school or other services
during the remaining three (8) months of the fis-
oal year, but may not recslve more than Two Rundred
and Firty ($280.00) Pollars per annum for corre-
gpendence course tesching during the fiscel year
and/or sxtension center work during the regular
nine (9) months session,

% 6 % 08 % %

*¥hen any addit{onal employees other than those
employed to f1l1 the positions itemized herein are
employed, and are to be paid out of sald a;propris~
tions or any other funds, suoch employees shall not
be pald larger eamounts than thoge provided harain
for similer positions in such institutions or ajgen-
cles and in the avent there are no similar positions
within such institutions then such additional em-
ployces shall not be paild lerger emounts than those

- provided for similar positions in other State insti- -

tutions, departments or agencies."
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"subsection 11, Athletic or EBxtramural Te-
partment. The general provisions mude in {ils
Act shell not apply to athletic or extramural
departmenta, and &s to these exceptlons, the
governing board sball make such necessary rules
and edjustments &s mey be deemed advisable."
(Italics ours.)

From examination of the itemized appropriations for
positions at A. & K. College, it 1s obvlous that the appro-
priation of §4,000 to cuver nine months salery for the posi~
tion "Profeamsor and Head of Department" of Electrical Engl-
neering is a "full tiwme instructional salary®™ within the '
intention of Subsection 2 of the Genaral Provisions, suprs..
The galary of a parson ocoupying that position, and recsiv-
ing the full sum approprlated therefor, may not vbe adjusted
go ap "to exceed ten (l0) per cent sbove such meiimum salary
50 received", exclusive, however, of (a) compensetion which
is not in excess of £250 "for correspondence course teaching
during the fiscsl year and/or extension center work during
the regular nine (%) months session;" (b) of compensation re-
ceived from bequests and gifts, "unlegs so limited by the
donor;:" and (o) exclusivo of supplementation from funde of
athletio and extramural departments, for services performed
in connection with thoseactivities (our Upinion e, D-126).

The funds rpeceived from the Unitsd :s¥ates (cvernment
under the war-training contracts referrséd to clearly are not
boquests or gifts, but ars paid to the ftate os compensation
for services rendered by the College. Supplementation of
selarlies from such receipts, therefore, canmnot be r¢zarded as
within the gift or bequest exception to the limitations upon
salary adjustment in Subsecilon 2. Nor do we belleve that the
fundeg sre those of "exiramural departments,” within the mean-
igs of Subasecilon 1l of thie Genaral Proviseions. The functlions
performed by ihe institutlon under the contracts are those of
educational trajdnin, andéd instruotion, whereas the itemilged
eppropriations for the "fxtramural Divislions" conteined in the
bill are to cover tne cost of non~teaching functions) e.g.,
regearch and experimentation, fleld and extension services,
forest service, ete., In view of that fact, and that the Leg-
islature made specific, itemized appropriations for all of the
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-

services recognizred as extramural departments, unless the
war-training programs be so considered, we ars of the opinion
that the La§1alature did not intend that the term "extramural
departments" embrace tne war-training programg, many of which
were in operation during the leglislative sesaion and of which
the members doubtless were cognizant. Use of the funds re-
colived from the United States Government under the above men-
tioned war-training contracta with your institution, is taere-
fore subject, in our opinion, to the limitatioms of the General
Provisions of Chapter 399, supraj} and in conaequencs, we are
further of the opinion that the salary of a peraon occupying
the position of Professor and Head of Department of Zlectrical
Bngineering may not be adjusted out of such funds so &s to in-
crease the amount payable to a sum in excess of ten psr cent
-above the maximum salary so itemized.

This opinion does not have reference to establishmont
of positiona other than those provided for by itemized appro-
pristion in Chapter 399, supraj the limitations prescribed upon
salaries of positions not itemized are contained in tahe fourth
peregraph of Subseoction £, supre, and are dlacusseé in our
Opinion No. 0-5440, copy of whiech is enclosed,
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